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DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
OF '
FAIRLAKE COMMUNlTY ASSOCIATION

THIS DECLARATION, made this___ day of 1997 by WENTWORTH

PARK, INC., a North Carolina Corporation, (hereinaﬁer called "Declarant”), with its principal office

in Raleigh, Wake County, Nortn Carolina;

WHEREAS, in order to provide a coordination and continuity among the various phased
communities the owners ef dwelling units in those communities, itis deemed appropriate to have
an association in which ali cwners in Fairlake Community Association are members and,

WHEREAS, Declarant desires to have certain areas of the Development owned by this
Assomatlon and benefit all owners within the Development and,

WHEREAS Declarant has deemed it desirable for the efficient preservat:on protection

and enhancement of the values and amenities in Fairlake Community Association, and to insure

the residents’ enjoyment of the specific rights, privileges and easements in the Community

Common Properties and facilities to create an organization to which will be delegated and
assigned the powers of owning, maintaining and administering the Community Common
Properties, facilities, and administering and enforcing the covenants and restrictions, and
collecting and disbursing the assessments and charges hereinafter created; and,

WHEREAS, Declarant has incorporated or will incorporate under the laws of the State of
North Carolina, as a non-profit corporation, Fairlake Community Association, for the purpose of

exercising the functions aforesaid within the community known as Fairlake Community

Association,
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NOW THEREFORE, the Declarant declares that the real propeﬂy described in A_rticle H,
‘and such additions thereto, and annexation thereto, as may héreaﬁer be made pursuant to
Article |l hereof, is and shall be he_!d. transferred, sold.l conveyed and occupied subject to the
covenants, conditions, restrictions, easements, charges and liens (sometimes referred %0 as -

"covanants and restrictions") hereinafter set forth.

ARTICLE |

DEFINITIONS

- The following words when ﬁsed_ in this Declaration or any Supplemental Declaration or '

amendment hereto (unless the context shall prohibit) shall have the following meanings:

(a) ‘ 'fAccess Area" shall mean and refer to the areas designated as such on
the various maps of Fairlake. |

(b) "Associatio_n'_' shall mean and refer to Fairlake Commurﬁty Association, its
‘: ' successors and éssigns.
| (c) "Gommunity Common Property” or"Common Area” or "Common Property"

shall mean and refer singularly or collectively, as applicable, to all real property and

improvements thereon or associated therewith, which is/are owned or leased by, or

| 1 g located in an easement granted to or reserved by, the Association and which hasfhave

been designated by Declarant or the association as "Community Common Property”,

e N

"Common Area”, "Open Space", "Landscape Buffer", or some other, similarly descriptive

term, on a recorded plat, in a Supplemental Declaration, or in a deed or other written

0 : _ instrument, and also shall refer to all personal property owned or leased by the o _ ot
*_‘
i’g S - Association and designated as Common Property by the Declarant or the Association.
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All Common Area or Community Common Property shail be subject to the terms and

-conditions of this Declaration and the ordinances of the Town of Wake Forest.

(d)  "Deciarant’ shall mean and refer to Wentworth Park, Inc., its successors
and assigns, to whﬁm the rigﬁts of Declarant hereun&er are expressly transferred in
whole or in part, and subjéct to such conditions as Declarant may impose, if such
SUCCessors or assigns should acquire more than oneruﬁdeveloped Lot or L_iying Unit
location for the purpose of development. The development of a Lot or Living Unit site
éhall mean and refer to the coﬁstru#tion ofa resiciénce thereon, including a condominium
unit, | o

(e) - "Declaration” shall mean and Tefer to this Declaration of Covenants,
Conditions and Restrictions applicable to the Properties, and amendments thereto whi;h
are recorded in the Office of the Register of Deeds, Wake County, North Cérolina. :

® "Living Unit" shall mean and refer to any structure, or part of a structure
designed and built for occupahcy as a single family resi'dénce and shali include single
family residences, condominium units, townhouses, villas, and any other single f;.\mily
dwelling unit located on the Properties, including attached or detached units.

{s)] "Lot" shall mean and refer to any numbered or lettered plot of land shown
on any plot including exact metes and bounds descriptions and recdrded in the Office of
the Register of Deeds, Wake County, North Carolina, which is made subject to this
Declaration as it may be amended.

(h) "Membe_f_‘ shall mean and refer to an "Owner" subject to assessment as
provided in this Declaration.

(i) "Owner" shall mean and refer to the record owner, whether one or more

persons or entities, of a fee simple title to any Lot, or Living Unit which is a part of the
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Properties, including contract sellers, but excluding those having such interest merely as

saéurity for the performance of an obligation.

() - “Properties" shall mean and refer to that cerlain real propérty described

in Exhibit A hereto, and any annexation thereto.

ARTICLE Il

PROPERTY SUBJECT TO THIS DECLARATION

S‘ect'ion 1. Property Made Subiect To Declaration. The Properties described in Exhibit

A hereto and any annexation are hereby made subject to this Declaratiorn and the Properties

shall be owhed, held, leased, transferred,' sold, mortgaged and/or conveyed by Declarant, the

Association and each 70wner subject to this Declaration and the terms, covenants, conditions,
restrictions, easements, charges and liens set forth in this Declaration:

- Section 2. Existing Property. The real property which hereby is, and shall be, held,

transferred, sold, ‘conveyéd, and occupied subject to this Declaration is located in Wake County,

North Carolina, and is more particularly described in Exhibit A hereto.

Section 3. Mergers. Upon a merger or consolidation of the Association with another

- organization as provided by its By-Laws, its properties, rights and obligations may be transferred

to another surviving or consolidated Homeowner's Association or, aiterﬁatively, the properties,
rights and obligations of another homeowner's corporation may, by operation of law, be added
to the properties, rights and obiigations of this Association as a surviving corporation pursuant
to a merger; provided however, no such merger shall be effective until it is approved by the
Wake Forest Town Attorney. The surviving or consolidated homeowner's corporation may
administer the covenants and restrictions established by this Declaration within the Properties,

together with the covenants and restrictions established upon any other properties as one
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~ scheme. No.such merger or consolidation, however, shall 7effet:t any revocation, change or
addition to the covenants. established by this Declaration within the Properties except as

hersinafter provided.

ARTICLE Il

ANNEXA;TiON OF ADDITIONAL PROPERTIES

Section 1. Annexation by Members: Except as provided in Seciion 2 of fhis Article,

additiona! lands may be added and annexed to the Property only if two-thirds (2!3) of the votes

rent,it'!ed to be cast in eacﬁ class of Members are cast in favor of annexation. A meeting duly

called.for this purpose, written notice of which shall be sent to all members not less than ten {10} -
days in adv_ance of the meeting. |

| For the purpose of such meeting, tﬁe presence éf members or authorizing proxies entitled

to éast sixty percent (60%) of the votes of each class of members , shall coﬁstitute a quorum.

If the required gquorum is_not forthcoming at any meeting, another meeting may be called
within sixty (60) days thereafter, sﬁbject to the notice requirement set forth above, ahd the
required quorum of such subséquent meeting shall be one-half .(1!2)of the required quorum of
the preceding meeting. _

If a quorum is present and a majority of the votes are ;:ast in favor of the annexation, but
the majority is less than the two-thirds (2/3) majority of each class required for approval of the
annexation, and it appears that the required two-thirds (2/3) of each class may be achieved if
the Members not present or voting by proxy assent to the annexation, then and in that event, the
Members not present or voting by proxy may assent to or dissent from the proposed annexation
in writing within one hundred twenty {120) days following the date of the meeting at which he is

entitled to vote either in favor of or against the annexation. If the number of votes cast at the
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meeting in favor of the annexation, together with the vctes deemed to have been cast by the

Members assenting to the annexation, shall constitute the requisite two-thirds (2/3) majority of

each class of all votes entitied to be cast, the annexation shall stand approved.

Section 2. Annexation by Declarant. If within ten (10j years from the date of

incorporation .of the Association, the Declarant should develop additional land within the.

boundaries of all or any of the following four (4) tracts set forth below, such land,rﬁay be

annexed by the Declarant without the consent of members by the recordation of a Deqlaration

TraCT 1: -

TRACT 2:

TRACT 3:

TRACT 4:

- of Annexation for such-purpose:

A tract consisting of sixty-seven (67) acres, more or less, of the land now '

or formerly known as the McMath land, and also commonly referred to as’
tax let number 18 32.04-51-8549. | |

A tract consisting of seventy-two (72) ac-res, more or less, now or formedy
known as the Paschal land, and also commonly referred to as tax lot
number 18 32.03-41-0851.

A tract consisting of forty-one (41) ‘acres, more or less, now or formerly
known as the Ray land, and also commonly referred to as tax lot number
18 32.03-23-5036.

A tract consisting of forty (40) acres, more or less, now or forme'rly known
as the Estes land, and also commonly referred to as tax lot number 18

32.03-21-9738.

Section 3. Conveyance of Community Common Properties. The Declarant will convey

any Community Common Properties in annexed areas in the same manner and is provided in

Article VI Section 3, hereinbelow.
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§§g§ig‘ n 4. Reserved Declarant Rights. The Dec-la-rant reservés the foliowing
development rights_: (i) to add real esiate to the prop_érties in accordance with this Article IlI; (ii)
to create Living Units; (iii) to add Community Common Properties; (iv) o modify or cﬁanga Living
Unit types;l {v) to reallocate Li\(,ing Units or Lots within the property; (vi) to withdraw undeveloped
real estate from thefF‘roperties. |

~ Section 5. Town of Wake Forest. Additional lands may be. added to the Propedy

pursuant to the terms of this Declaration and subject to the ordinances of the. Town of Wake

. Forest.

ARTICLE IV

MEMBERSHIP

Every person or entity which is a recordr owner of a fee or undivided intérest in any Living
Unit which is subject to this Declaration to assessment by the Association, including contract
sellers, shall be a niember of the Association. The foregoing is not intended to include persons
or entities who hold an interest merely as security for the performance of an oBIigation.
Membership shall be appurtenant to and may not be separated from ownership of any Lot or
Living Unit which is subject to assessment by the Association. Ownership of such Living Unit

shall be the sole qualification for membership.

ARTICLEV
VOTING RIGHTS
Section 1. Classes of Voting Membership. The Association shall have three (3) classes

of voting membership.
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Class A. Class A members shall be all those Qwners of Lots and Living
Units with the exception of the Declarént {as defined in this Declaration). Class

A members shall be eniitled to one vote for each Lot, or Living Unit in which they

. hotd the mterest required for membership by ARTICLE IV When more than one
person holds such lnterest in any Lot, or Living Unit, all such persons shall be

members, and the vote for such Lot or meg Unit shall be exerclsed as the

majority of such persons among themselves determine; however, in noc event may
more than one vote be cast with r_espect to any one Lot. Fractional voting shall

be prohibited. At any meeting of the members, a representation by any of such

persons that a méjoﬁty of such persons have agréed as to the vote for such Lot

or Living Unit shall be conclusive unless another of such persons contests such

representation at such meeting prior to the casting of such vote.

Class B. The Class B member(s) shall be the Declarant (as defined in the

: Declaratlon) The Class B member(s) shall be entitled to three (3) votes for each -

Lot or Living Unit owned.. The Class B membership shall cease and be converted
tb Class A memﬁership on_the happening of either of the following events,
whichever occurs earlier:

(@)  when the total votes outstanding in Class A membershlp
equals the total votes outstanding in Class B membership; but provided
that the Ciass B membership shall be reinstated if thereafter, and before
the time stated in Sub-paragraph (b) below, such additional lands are
annexed to the Property without the assent of Class A members because
of development of such additional lands by the Declarant, as provided for

in Article Ill herein; or
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(b) ~ ten (10) years.following the date of incorporation of the
Association. '
Saciion 2. Membership Sub-Classes. The Declarant shall have authority to, and is

hereby authorized, at its discretion to create membership-sub-classes of those who are Class

- A members and to designate and to delineate sub-membersh'ip_ areas within the Development,

each such sub-membership classification and area delineation shall consist of Owners of like or

 gimilar type dwelling units, such as, Owners of all townhouses or a particular group of

townhouses, Owners of all condominium units or a particular group of condominium units and

so forth for each type of dwelling unit.

Section 3. Purpose of Sub-Classes. Sub-classes of Class A membership may be
designated by the Declarant for the purpose of establishing special assessment districts among

similar class members because of a need, or obhgat:on of any such desugnated membershlp sub-

classification to pay assessments which may differ from those required of other sub-

classifications based on the obligation upon the Association to provide differing degrees of care

and maintenance to the several sub-classification membership areas.

ARTICLE V!

PROPERTY RIGHTS IN THE COMMUNITY COMMON PROPERTIES

Section 1. Owners’ Easements of Enjoyment. Every member shall have a right and
easement of enjoyment in and to the Community Common Properties, together with and
including the right of access, ingress and egress, both pedestrian and vehicular, on and over the
drives, walkways and parking areas of the Commumty Common Propertu—:-s all of whnch shall be

appurtenant to and shall pass with the title to every Lot and Living Unit and subject to the

following provisions:
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(@) the right of the Association to charge reasonable admission and other fees for the
use of any recreational or other facility situated upon the Community Common Properties;
{b) the right of the,Asso'ciation to suspend the voting rights and right to use the _

recreational or other Community Common Properties facilities by an Owner for any period

- during which any assessment against his Living Unit remains unpaid; and for a period not

- to éxceed sixty (60) days fo.r anﬂ; infraction of its published rules and reguiations;

fc) ~ the right of the Association to dedicate, sell or transfer all or any part of the

Community Common Properties, to any public agency, authority, or utility for such

purposes, and subject to such c_ohditions as may be agreed to by the members. No such
dedication or transfer shall be effective unless it has been approvéd by two-thirds {2/3)
of each class of members and an instrument properly executed by the Association has
been recorded. On such instrﬁment the Secretary of the Association shall certify f_hat
two-thirds (2/3) of each class of members have abpfo_ﬁed the dedication, sale or transfer
and that certificate shall Ee conclusive as to any grantee or its assigns; provided,
however, conveyances for general utility purposes as speciﬁed herein may be made
without consent of the members;

(d) the Assodiation, acting through its Board of Directors, from time to time may
exchange with Declarant or any member a portion of the Community Common Properties
for real property owned by the Declarant or such member, provided that the exchange
is approved by the vote of fifty-one percent (51%) of each class of members ata meeting
of the members of the Association duly held in accordance with its Bylaws; the property
received by the Association shall be of approximately the same size as the portion of
Community Common Properties exchanged; the property conveyed to the Association is

free and clear of ali encumbrances except the Declaration and easements for greenway,

10
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| - drainagé. utility, anr sewer; the requirémer_\t to the Town que of Wake Fofest as to the
| exchange must be approved by the Planning Director of the Town of Wake Forest.
Provided, ﬁowever. Where the exchange is dc.ne'.to eliminate an encroachment of a
struclure info'the Community Common Properties or to allow the neceésa_ry setback
~ between the structure and thé' property line, the nétice and consent provisidns
| hereinabove shall not be requirgd and or;ly the approval of the E.‘oard. of Directors of the

Aséociation shall be nécessary. The real property so acquired by the Association shall

be a part of the Community Commoh Properties. The portion of the Community Common

Propeyties seacquired by Declarant or a member, shall cease to be Community Common
Properties and shall be subject to those provisions of the Deélaration that were applicable
to the properties conveyed to the Association by the Declarant or member.

(e) the right of the As_s'ociation, in accordance with its Articles of Incorporation and By-
Laws, to borrow moriey for the purpose of improving tﬁe Community Cbmmon Properties
_: ' and facilites and in aid thereof to mortgage said properties, and the rights of such

‘ : mortgages in said properties shall be subordinate to the rights of the Members

hereunder;

|

() the right of the individual members the use of parking spaces as may be provided by

the Board of Directors;

: i ; (9) the right of the Association in accordance with its Articles of incorporation or By-Laws

to impose rules and regulations for the use and enjoyment of the Community Common

Properties and improvements thereon, which rules and regulations may further restrict

y | the use of the Community Common Properties.

Section 2. Delegation of Use. Except as specifically limited hereinbelow, any Owner may

delegate, in accordance with the By-Laws, his right of enjoyment to the Community Common

1
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Propertias and facilities. tc the members of his family, his tenants, or contract purchesers who

resnde on the property.

Sectton 3. Tttle to the Community Common Properties. Declarant shall dedicate and’

convey to the Association (by deed without warranty at Declarant's option) fee simple title to all
reel property portions of the Comrnunity Commcn Properties to the Association, free and clear

of all encumbrances and liens other than the hen of current taxes and assessments not in default

and utthty easements, other easements and encumbrances (not constituting a lien to secure the

payment of money)} and mineral interests outstanding and of record in Wake County, North

Carolina, and the terms and conditions of this Declaration and any applicable supplementat

Declaration, prior to the conveyance of the first Lot, Living Unit,-or Multiple-Family Lot in that-

Phase.
Section 4. Bodies of Water. All bodies of water, including, without limitation, lakes,
ponds, storm water detention ponds, wetlands, and streams within the Properties shall be

accepted by the Association ln their ongmat condition and shall serve the Association as

-aesthetic and recreational amenmes Neither the Association ‘nor the Declarant shall be -

responsible for any loss, damage, or injury to any person or property arising out of the
authorized or unauthorized use of any such bodies of water. Forthis purpose; "wetlands" means
any area labeled as wetlands on a recorded plat for the Properties or otherwise designated as
wetiands by the Declarant. INo Owner, except Declarant, shall have any right to pump or
otherwise remove water from, nor to place rocks, stones, trash, garbage, sewage, waste water,
rubbish, debris, ashes or other refuse in, any wetlands, ponds, storm water retention ponds and
streams within the Properties. Applicable governmental agencies and the Declarant, so long as
the Declarant owns any property subject to the Declaration or has the unexpired right to annex

additional property to the Declaration, and thereafter the Association, shall have the sole right

12
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to control the water lavel of any body of water located within the Properties and to control the
growth and eradication of plants, fowls, reptiles, animals, fish and fungi in and around any

wetlands, ponds, s_lorm"water retention ponds and streams within the Properties. The Declarant

may install a fountain in any proposed lake. pond, or body of water, and the cost of maintenance

and of utllltles for the use of any such fountaln shall be the responsmlllty of the Association.
Section 5 5. t:hgy Lines. Each Owner, occupant guest and invitee acknowledges that

neither the Association, if any, nor the Declarant,.nor a Buiider shall in any way be cons:dered '

~ insurers or guarantors of l\ealth within the Properties and neither the Association, if formed, nor

the Declarant, nor a Builder shall-be heid liable for any personal injury, illness or other loss oc
damage caused by the presence or malfunction of utility lines adjacent to, near, over or on the
Propenties.. Each Owner occupant guest and invitee assumes all risk of persanal injury, iliness
or other loss or damage arising from the presence of utility lines and further acknowledges that
neither Declarant, nor the Association, if formed, nor a buuder have made any representations
or warranties, nor has any Owner, occupant. guest or invitee relied upon any representations or

warranties, expressed or implied. relative to the condition or impact of utility lines.

ARTICLE VI

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessmentis. The Declarant,

for each Lot, Living Unit owned within the Properties, hereby covenants, and each Owner of any
Lot, Living Unit and Living Unit by acceptance of a deed therefore, whether or not it shall be so

expressed in such deed, is deemed to covenant and agree to pay to the Assaciation; (1) annual

. assessments or charges, and (2) special assessments for extraordinary maintenance and capital

improvements, and (3) to the appropriate governmental taxing authority, a pro rata share of

13
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assessments againstthe Community Common Properties and for improvement and maintenance

of public roads if the Assocratron shall default in payment thereof all as hereinafter provided. .

* The annual and special a assessments together with interest, late fees, and costs, and reasonabie

attomey' s fees for coliecticn, shall‘be a charge on the land and s_hall be a contrnurng lien upon
the property against which each such assessment is made. Each such assessrnent. together
with interest, costs, late fees and reasonable attorney's fees shall also be the personal
‘obligatron of the person who was the Owner- of such property at the time when the assessment
fell due. The personal obligation for the delinquent assessments shall not pass to his successors
in title unless expressly assumed by them '

The Assocratron shall also have the authority, through the Board of Drrectors to establish,
fix and levy a specral assessment on any Lot and Lwrng Unit to secure the liability of the Owner
thereof to the Association arising from breach by such Cwner of any of the provisions of this
Declaration which breach shall require the expendrture of time and money or both, by the

Association for repair or remedy

Each Owner covenants for himself, his heirs, successors and assigns, to pay each.

assessment levied by the Association on the parcel described in such conveyance to him within
then ten (10) days after receipt of an invoice for the same, and further covenants that if said
charge shall not be paid within thirty (30} days from the date that said invoice is deposited,
postage prepaid in the United States mail, in an envelope addressed to such Owner at the
address of the parcel or to such other address as said Owner shall have designated, the amount
of such charge shall become a lien upon said Owner’s parcel and shall continue to be such lien

until fully paid.

Section 2. Purpose of Assessments, The assessments levied by the Association shali

be used exclusively to promote the recreation, heaith, safety, and welfare of the residents of the
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Properties and in particular for the acquisition, improvement and maintenance. of properties,

services and facilities, and for the use and enjoyment of the Community Common Properties,
including but not limited to, the cost of repairs, replacements and additions, the cost of tabor,
equrpment materials, management and supervision, the payment of taxes and public

assessments assessed against the Community Common Propertres the procurement and

marntenance of insurance in accordance with this Dectaratron the By-Laws, the employment of

counsel accountants and other professronals for the Association when necessary, and such

other needs as may arise.

Section 3. Maxirntrm Annual Assessment and Annual Assessment-Class A Lots.

Through and including December 31, 1997, the maxirnum annual assessment shall-be t‘wo-

Hundred and Forty Dollars ($240.00) per Lot |
(a) ) The maximum annual assessment for the calendar year ,beginning January 1,
1996, and for successive calendar years thereafter, shall be established by the Board
and may be increased by the Board without ‘approval by the membership of the
Association by an amount per year not to exceed five percent (5%) of the amount of the
maxintum annual assessment of the immediately preceding calendar year.
(b} The maximum annual assessment for the calendar year beginning January 1,
1998, and for each successive calendar year thereafter, may be increased without limit
byr the affirmative vote of two-thirds (2/3) of the votes of each class of membership
entitled.to be cast by the Members present or represented by proxy at a dtrly catted
meeting of the Association at which a quorum is present. The provisions of this
subsection shall not apply to nor be a limitation upon any change in the maximum annual
‘assessment undertaken as an incident to a merger or consolidation in which the

Association is authorized to participate under this Declaration or its Articles or Bylaws.
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{c) Subject to the provisions of this- Article VIi, the Board may fix the annua! -

assessment at any amount not in excess of the maximum annualr ‘ass'essment allowed

- for the apphcable calendar year. | |
§eglog 4. Special Assessments for Capital Improvements, ln addlt;on to the annual
assessments aut:horized above, theAssociation may levy, in any assessment year, a special
assessment applicable to tnat year only for the purpose of defraying, in whole or in part, the

costs of any construction, reconstruction, restoration, repair or replacement of a capital

" improvement upon the Community Common Properties, or any extreofdinary maintenance of any

property for \Nthh the Assocnatton is responsnble provided that any such assessment shall have
the assent of su:ty-seven percent (67%) of the votes of each class of members who are voting
in person or by proxy at a meeting duly called for this purpose.

Section 5. Notice and Quorum for Any Action Authorized Under Sections 3, 4 and 5.

“Wiritten notice of any meeting called fcr the propose of taking any action authorized under this

Article shall be sent to all members not less than thirty (30) days nor more than sixty (60) days
in advance of the meeting. At the first such meeting called, the presence of members or of
proxies entitied to cast sixty percent (60%) of all the votes of each class of membershlp shall
constitute a quorum. If the required quorum is not present, another meetlng may be called

subject to the same notice requirement, and the required quorum at the subsequent meeting

~ shall be one-half (1/2) of the required quorum at the preceding meeting. No such subsequent

meeting shall be held more than sixty (60) days following the preceding meeting.

Section 6. Uniform Rate of Assessment. Both annual and special assessments must

be fixed at a uniform rate for all Lots and Living Units and may be collected on a monthly basis.
However, if sub-classes of membership are created by the Declarant such assessments shall

be fixed at uniform rates for alt Living Units within any sub-class. Assessments may differ
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between areas having different sub-classes of mernbership. Assessments with respectto a sut:o-
class of membership shall be determined by the cost to the Association, experienced or
reasonably anticipated, of carrylng out the purposes of assessments as apoplied to the sub-
classes of memberships. Prowded however, that the assessment for Lots or Living Units owned
by Declarant or any builder who has purchased an undeveloped lot for the primary purpose of -
constructmg a Living Unit thereon whtch Living Untt is not and has never been occupied as a
resxdence shait be twenty-ﬁve percent (25%) of the regular assessments for Lots or Living Units.

Section 7. Date of Commencement of Annual Assessments: Due Dates.

{(a) The annual assessments prowded for-herein shall commence as to 'alt Lots and
Living Units in phase one on March 1, 1997. Thereafter, annual assessments shall
commence as to all Lots and Living Units in each subsequent phase - on the first day of
the month following the conveyance of the first Lot in that respective phase from the
Declarant to another IOWner._ |

(b) The first annual assessment shall be adjusted according to the number of months
remaining in the calendar year. The Board of Directors shall fix the amount of tne annual -
assessment aoainst each Lot and Living Unit at least thirty (30) days in advance of each
annual assessment period. Written notice of the annual assessment shall be sent to
every Owner subject thereto. The due dates shall be established by the Board of
Directors.

The Association shail, upon demano, and for a reasonable charge, jumish a
certificate signed by an officer of the Association setting forth whether the assessments
on a specified Living Unit have been paid. A properly executed certificate of the
Association as to the status of assessments on a Living Unit is binding upon the

corporation as of the date of issuance.
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Section 8. Effect of Nonpayment of Assessments: Remedies_of'the Association. Any

assessment not paid within thity (30) days after the due date shall bear interest from the due

- date at the highest rate then permitted by North Carolina law. The_Association may bring an

~action at law against the Owner personally obtligated to pay the same, and/or foreciose the lien

against the property. No owner may bring an action at law against the Owner personally

~ obligated to pay th_e same, or foreclose the lien against the property. No owner may waive-or

- otherwise escape iiability for th-e assessments provided_ for herein by non-use of the Community

Common Properttes or abandonment of his Lot or Living Unit.

Section 9. oubordmatlon of the Lien to Mortqaqes and Ad Valorem Taxes. The lien of -

the assessments prowded for herein shall be subordinate to the Ilen of any first mortgage (or
deed of trust) and ad valorem taxes. Sale or transfer of any Lot or Living Unit shali not affect

the assessmént iien. However, the sale or transfer of any Lot or Living Unit pursuant to such

‘mongage or tax foreclosure or any proceeding in lieu thereof, shall extinguish the lien of such

assessments as to payments which becamie due prior to such sale or transfer. No séle or
transfer shall relieve such Lot of Living Unit from liability for any assessme-nts thereafter
becoming due or from the lien thereof. |
Section 10, Exempt Property. All properties dedicated to and accepted by, a local public
authority and all properties owned by a charitable or non-profit organization exempt from taxation

by the laws of the State of North Carolina shall be exempt from the assessments created herein.

‘However, no land or improvements devoted to dwelling use shall be exempt from said

assessments.
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ARTICLE Vil .

USE RESTRICTIONS

Section 1, Rules and Regulations. The Board of Directors of the Association shall have
the power to forrﬁ{nlate, publish and enforce r_easohéble rules and regulations concefning the use
and enjoyment the Community Common Properties. Such rules and regulations may pro;lide.for
imposition of ﬁneé or pena[tiés for the viclation thereof, or for the violation of any of the
covenants and conditions contained in this 'Declaration. The Board shall have the power to
ehforce. compliénce with said rules and regu!ations-by all appropriate legal and. equitable
remedies, and an Owner determined by judicial a_cfioﬁ to have violated said rules and regulations
shall be liable torthe Association and/or the Deciarant for all .damages and costs, incl_uding
attomney's fées. No rule or .actipn by the Association or Board shall unreasonably impede thc;.
Declarant's right to develop the Properties. | |

Section 2.- Square Footage. Any Living Unitrerectet_i on a Lot shall contain a minimum
enclosed dwelling area of 1,300 square feet for a single level dwelling éﬁd 1,500 for ali Living
Units of two or more levels. The term "endosed dwelling area” as used herein shall mean the
total enclosed area within a Living Unit subject to heating and cooling; provided that the term
specifically does not include garages, terraces, open porches, decks, stoops and like areas
regardless of heating or cooling. The Declarant or the Board of Directors may approve, in their
discretion, in writing, a variance not in excess of twenty percent (20%) from the requirements set
out in this section. |

Section 3. Building Setbacks. No dwelling, including garages, shall be erected or
maintained on any Lot outside of the building enve!ope as established by the zoning ordinance
of the Town of Wake Forest as amended from time to time (hereinafter the "Zoning Ordinanée").

For purposes of these buiiding setback requirements, decks, porches, eaves, carports and other
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- similar projections shail be deemed to be a part of the dwelling only to the extent that the same

are de_emad to be a part of the dwelling only to the extent that the same are deemed to be a part
of the dwelling by the Zoning Ordinance. Any dwelling erected on a Lot other than a corner Lot
shali face the street on which the Lot abuts. On comer Lots, a dwelvling may be erected as to

face either the street or the intersection of the two streets on _which the Lot abuts.

~ Section 4. Use of Properties. No portion of the Properties (except for the temporary
offices of the Declarant and other builders and/or model units used by the Deciarant and other

builders and conStmction materials, storage, equipfnerit, sighs and parking of Declarant and

other builders} shall be used, except for residential purposes and for purposes incidental or

accessory thereto. s _ T

Section 5. Quiet Enjoyment. No obnoxious or offensive activity shall be carried en upon

the Propetties, nor shall anything be done which may be, or may become, a nuisance or

annoyance to the neighborhood.

Section 6. Animals. No animals, livestock or poultfy of' any kind shali be keot or
méintained on any Lot or in any dwelling except that dogs, cats or other household pets may be
kept or maintained provided that they are not kept or maintained for commercial purposes and
are controlled in accordance with apolicable governmental ordinanoes.

Section 7. Obstructions, etc. There shall be no nbstruction of the Common Area, nor

shall anything be kept, stored, altered, constructed or planted in or on the Common Area, or
removed therefrom, without the prior consent of Declarant or the Association. Provided,
however, Declarant and the Association shall have the right to install, place, repair, replace and
maintain signs in the Common Area and fo install, maintain, repair and replace in the Common
Area such materials, equipment and other apparatus as may be necessary to enable the

Association to carry out its powers and duties under this Declaration.
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§eﬂlgn 8. Signs. No sign of any kind shall be dlsplayed to the public view on any Lot
except for sngns which are allowed by the Wake Forest Town Code, and are approved by
Declarant, and whlch are for one or more of the following purposes. (i} advertising the Lot for
sale or rent, (i) advertlsmg the building contractor constructing amprovements on the. Lot during
the initiat construction and sales penod (iii) ldentlfymg the rental or sales office andfor maodel
home of a _building contractor who owns the Lot,'(w) identifying the subdmslon or phase name
and/or identifying the Lot number ofalot, aﬁd (v) any other purpoée épproved by the Declarant .
{or by lhe Archltectural Control Committee after the Class B membership termmates) provided
Ahowever the foregoing limitations shall not act to restrict or prOthit Declarant or the Association
“or any applicable govemmental entity from erecting, maintaining, repairing and replacing (and
Declarant hereby reserves for itself, the Assbciation and such governmentai entities the right to
erect, maintéin. repair and replace) on a Lot or on the Common Ar_éa. Landscaped Rights-of-
Way, Roadway Medians'and in any easements reserved or granted for sﬁch purposes, signs and
bitlboards adve:‘tisiné the Propérty, the Properties or portions of either, or signs identifying ‘
various subdivisions or phases of the project, or regulatory, street and c_!irectioﬁal signs.
Notwithstanding the foregoing, all signs erected and maintained on any Lot must conform with

all applicable governmental requirements.

Section 9. TV Antennas and Dishes. No satellite dishes of greater than one (1) meter
in diameter shall be installed or permitted to remain on any of the Properties without the prior
written approval of the Declarant, Board of Directors or Architectural Committee as provided in
Article Xli herein.

Section 10. Impervious Surface Area. No Lot shail have impervious surface area of
greater than twenty-one percent (21%) of the total area of the Lot as long as such requirement

is enforced by the Town of Wake Forest. The term, “impervious surface area" shall be defined
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by and have the same meaning as set forth in the ordinances of the Town of Wake Forest and

as amended from time to time.

Section 11, ‘Lakes, Water Bodies and Wetlands. All lakes, ponds, and streams within

- the preperties,- if any, shall be aesthetic amenities only, and no other use theraof;r inciuding,

without limitation, swimming, motorized boating, playing, or use of personal ﬂotation devices,

shall be permitted. Other than those mstalled by the Declarant no piers, docks or gazebos shall

- be constructed on any portlon of lakes, streams, ponds nor attached to the shoreline or banks

thereof The Assocnanon shall not be responsible for any loss, damage or injury to any. person :
or property arising out of the authorized or unauthorized use of lakes, ponds, or streams within

the properties.

ARTICLE X
EASEMENTS |

VSe-ction 1. Utility Easements. All of the Properties, including Lats,Living Units,
Community Commoe Properties and Common Areas, shall _be subject to such easements for
driveways, walkways, parking areas, water lines, sanitary sewers, storm drainage facilities, gas
lines, telephone and electric power line end other public utilities as shall be established by the
Declarant or by its predecessors in title, prior to the subjecting ef the Properties to this
Declaration: and the Association shall have the power and authority to grant and establish upon,
over, under and across the Community Common Properties conveyed to it, such further
easements as are requisite for the convenient use and enjoyment of the Properties without
approval of the membership as provided in the Articles of incorporation.

Section 2. Easement for Lake and Related Maintenance. The Declarant reserves for

itself and its successors, assigns, and designees the nonexclusive right and easement, but not
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the oblrgatlon to enter upon the lake located upon the Properties in crder to remove trash and

other debris therefrom and fulfill maintenance responsibilities as elsewhere provuded for in this

Daclaratlon The Declarant's rights and easernents provnded in this Section shall be transferred _

to the Association at such time as the Declarant may elect inits sole drscretron to transfer such

rights by a written'instrument: The Declarant, the Association, and its members shall have an

easement over and across the thirty foot drainage and utility easement near said lake, and an '

-area marked, "50' Drainage Buffer and Private Greenway Access Easement." and an area

marked, "20° Public Utility Easement and Public Access Easement,” all three such areas as

" shown upon recorded Plats, for the purpose of providing pedestrian access to such lake and in -

order to provide for the maintenance and landscaping of the said easement areas and slopes

and banks pertaining to such lake.

Section 3. Ad|orn|ng Areas. Each Owner is hereby declared to have an easement and

the same is hereby granted by the declarant over all adjuining parcels for the purpose of
accommodating any encroar:hment due to engineering errors, errors in original construction,
settiement or shifting of a building, or any other cause. There shall be valid easements for the

maintenance of said encroachment, settlement or shifting; provided however, that in no event

shall a valid easement for encroachment be created in favor of an Owner if said encroachment
occurred due to the willful miscnnduct of said Owner.

Section 4. Unintentional Encroachments. In the event that any Lot or Living Unit shall
encroach upon any Commurity Common Properties or upon any other Lot or Living Unit for any
reason not caused by the purposeful or negligent act of the Owner, then an easement
appurtenant to such Lot or Living Units shall exist for the continuance and maintenance of such
encroachment upon the Community Comman Properties or other Lot or Living Units for so long

as such encroachment shall naturally exist; and, in the event that any portion of the Community

23

4
|
|
}




Tk ok

W7526P60366
Commdn Properties shall encroach upon any Lot or Living Unit, then an easemert shall exist for
the continuance and maintenance of such encroachment of the Community Common Properties
onto any such Lot or Living Unit for so long as such encroachment shall naiuraily exist.

Section 5, Qverhanging Roofs and Eaves. Each Lotand Living Unit within the Properties
and the Owner fhereof. is hereby declared to have an easement and the same.is hereby granted
by the Deélarant. over each joining Lot and Living Unit andior Cémmuni,ty' Common Properiies;
as thé case may be, for overhanging roofs and eaves and the maiﬁtenance thereof.

Section 6. Priority of Easements. Each of the easements hereinabovg referred to shall
be deemed to be established upon the recordation Qf this Declaration and shall henceforth be
deemed to be covenants funning with the fand for the use and benefit of the Lots, and the
Community Common_ Properties, as thé case may be, superior to all other encumbrances which’

may hereafter be applied against or in favor of the Properties or any portion thereof.

ARTICLE X
INSURANCE

Section 1. Insurance to be Maintained by the Association. The following insurance

coverage shall be maintained in full force and effect by the Association: -

(a) Property damage insurance at one hundred percent (100%) of the current
replacement cost of the Community Common Properties, excluding those areas
that are normally excluded from coverage such as land, earthen dams,
foundation, excavation, etc. The property damage policy must protect against
loss or damage by fire and all other hazards that are normally covered by the

standard extended coverage endorsement, and all other perils customarily
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covered for similar types of projects, incmding those covered by the standard "all-
risk” endorsement. |
(b) Public liability insurance'_ covéring éll Community Common Properties and any
| other areas that are under the Associatioﬁ's contrel and supervisipn in an amount
of at least $1,000.b00.00 for bodily injury and property dama—ge for any single
occurrence. Al liability iﬁsurance shall contain cross Iiabiliiy endorsements to
~ cover Iiability of the.owners as a group to an individuai oWner.

Section 2. Premiums. Premiums for insurance policies purchased by the Association

* shall be paid by the Association and charged ratably toOwners as an assessment according to

the applicable provisions of this Declaration.

Section 3. Insurance Beneficiaries. All such insurance policies shall be purchased by -

- the Association for the benefit of the Association and the Owners.

ARTICLE XI
ELECTRICAL SERVICE
Declarant reserves the right to subject the Propertiés to a contract for the installation of
underground electric cables and/or the installation of street lighting, either 6r both of which mayl ,

require an initial payment and/or a continuing monthly payment by the Owner of each lot within

the Properties.

ARTICLE Xl

ARCHITECTURAL CONTROL AND INSPECTION

Section 1. General Provisions. No site preparation or initial construction, erection, or

installation of any improvements, including, but not limited to, residences, buildings, outbuildings,
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fences, walis and other structures, shall be undertaken upon the Propenie's. unlessr pians and
specifications therefore, showing the néture, kind, shape, height, materials, and location of the
proposed improvements shall have been submitted to Declarant and expressly approved in
writing by it. |
~ This Article shall not apply to the act_iviti_es of the Declarant, nor to the improvements to
the Common Area by-of on behalf of the Assogiation. This Article may nef be amended without
the Declarant’s u)ritten. conseﬁt so long as the Declarant owns any land subject to this
Declaration or subject.fo annexation te this Declération. | | -
No subsequent alteration or modification of improvements may be undertaken on any of
the Properties which shall not be subject to thé foregoing requirement, withéut prior rg-zview and

express written approval by the Declarant, or the Board of Directors of the Association, (after

such approval n'ghts have been assigned to the Association), (the Declarant reserves the right

to assign all or any portion of iis approval rights to the Association at any time), or by an
“Architectural Committee” composed of three (3) or more representatives appointed by the
Board.

Refusal or approval of Plans, location, exterior color or finish, or specifications may be
based by Declarant, Board of Direciors or Architectural Committee, as the case may be, upon
any ground, including purely aesthetic considerations, which in the sole and uncontroﬁed
discretion of the Declaraht, Board of Directors or Architectural Committee, as the case may be,
shall seem sufficient.

In the event that the Declarant, or the Board of Directors or Architectural Comhiﬁee. as
the case may be, fails to approve or disapprove the site or design of any proposed
improvements within thirty (30) days after plans and specifications therefore have been submitted

and received, approval of the submitted items wiil be deemed granted, and the requirements of
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this Article will be deemed to have been fully met; provided, however, that the plans and

' specifications required to be submitted shall not be deemed to have been received by the

Declarant, Association, or Architectural Committee, as the case may be, if they contain

inaccurate or erroneous information or fai to present adequéte'infomlation upon which the

Declarant or the Board of Directors or Architectural Committee, as the case may be, can arrive

at a decision.

The Declarant shall have the right, at its election,Abut shali not bé required to, enter upon

-any of the Properties during site preparaﬁoh or construction, erection or installation of

improveménts to inspect the work being undertaken, and te determine that such work is being
performed in conformity with the approved plans and speciﬁcatiorié and in a good ahd
workmanlike manner, uﬁiizing approved methods and gbod quality matenals.

Section_2. No Waiver of Future Approvals. Approval of proposals, plans and.

specifications, or drawings for any work done or proposed, or in connection with any other matter
requiring approval, shail not be deemed to constitute a waiver of the right to withhold approval
as to any similar proposals, plans and specifications, drawings, or other matters subsequently g

or additionally submitted for approval.

Section 3. Limitation of Liability. Plans and specifications are not approved for

engineering or structural design or quality of materials, and by approving such plans and
specifications neither the Declarant, the Architectural Committee, the members thereof, nor the
Association assumes liability or responsibility therefor, nor for any defect in any structure
constructed from such pllans and specifications. Neither Declarant, the Association, the
Architectural Committee, the Board, nor the officers, directors, members, employees, and agents
of any of them shali be liable in damages to anyone submitting plans and specifications to any

of them for approval, or to any Owner of property affected by these restrictions by reason of
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mistake in judgment, negligence or nonfeasance arising out of orin connection,with the approval

“or disapproval or failure to approve or dnsapprove any such plans or specuﬁcations Every person

who submlts plans or specnﬂcanons and every Owner agrees that sucn person or Owner will not
bnng any actton or suit agamst Declarant, the Association, the Architectural Commlttee the
Board, or the officers, dlrectors. members, employees, and agents of any of them to recover any.

damages and hereby releases, remises, quitclaims, and covenants not to sue for all claims,

“demands, and causes of action arising out of or in connection with any.judgment, negliﬁence. .

or nonfeasance and hereby waives the provnssons of any law which provides that a general
release does not extend to claims, demands, and causes of action not known at the time the

release is given.

ARTICLE Xil
EXTERIOR MAINTENANCE
Section 1. Duty to Main_tain. it shall be the duty of each Owner to propériy maintain his
Lot or his Living Unit or his Multiple—Family Lot and ail improvements. constructed on such Lot

or his Living Unit or his Multiple-Family Lot.

Section 2. Remedies bf Association. If, in the opinion of the Association, the owner of

a Lot shall fail to maintain his Lot owned by him in a manner which is reasonably neat and
orderly, or shall fail to keep the improvements constructed thereon in a state of repair so as not
to be unsightly, the Association in its discretion, by the affirmative vote of two-thirds {2/3) of the
members of the Board of Directors, and following ten (10) days written notice to the Owner, may
enter upon and make, or cause to be made, repairs to such improvements and perform such
maintenance on such Lot as the removal of trash, cutting of grass, pruning of shrubbery, and

seeding and correction of items of erosion control. The Association shall have an easement for
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the purpose of accompllshing the foregoing. All costs incurred by the Association in rendering
all ﬁuch services, pius a service charge of fifteen percent (15%) of such costs, shall be added

to and become a 4part of the assessment to which such Lot is subject.

ARTICLE XIV

DISPUTE RESOLUTION AND LIMITATION ON LITIGATION

HoruUl e REo L N e e e ————————

- ‘Section 1. Agreement to Avoid Litigation. The Declarant, the Association, its officers,
directors, and committee members, all persons subject to this Declaration, any Builder, and any

person not otherwise subject to this Declaration who agrees to submit to this Article (collectively,

"Bound Parties") agree to encourage the amicable resolution of disputes involving the Properties,
without the emotional and financial costs of litigation. Accordingly, each Bound Party covenants’

‘and agrees that those claims, grievances or disputes desc;ribed in Section 2 ("Claims”) shall be

resolved using the procedures set forth in Section 3 in lieu of filing suit-in any court.

Section 2. Claims. Unless specifically exempted below, all claims, grievances or
disputes arising out of‘or-relating to the interpretation, application or enforcement of the
Governing Documents, or the rights, obligations and duties of any Bound Party under the
Governing Documents or relating to the design or conétruction of improvements on the
Properties shall be subject to the provisions of Section 3. The term "Governing Documents” is
a collective term refeming to this Declaration and any applicable supplemental Declaration, the
Bylaws, the Articles of Incorporatlon; any architectural or design guidelines, and the use
restrictions and rules, as they may be amended from time to time.

Notwithstanding the above, unless all parties thereto otherwise agree, the following shall

not be Claims and shall not be subject to the provisions of Section 14.3;
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(a)_ any suit by the Association against any Bound -Party to enforce the provisions of

Article Vi (Assassments),

(b) any suit by the Assocxatlon to obtain a temporary restraining order (or equivalent
emergency equalable relief) and such other ancﬁlary relaef as the court may deem necessary in

order to maintain the status quo and presewe the Assomatlon s ability to enforce the provnsuons ,

of Article Xli (Archttectural Control and lnspectton) and Artlcle VIl {(Use Restnctlons)

(©) any suit between Owners, whicn does not include Declarant or the Association as

a party, if such suit asserts a Claim which would constitute a cause of action independént of the

Governing Documents;

(d) any suit in which any indispensable party is not a Bound Party; and
(e) _ any suit as to which any' applicable statute of limitations would expire within one
hundred and eigitty (180) days of giving the Notice required by Section 4(a).

with thé consent of all parties theréto, any of the above may be submitted to the

" alternative dispute resolution procedures set forth in Section 14.3.

Section 3. Mandatory Procedures.
(a) Notice. Any Bound Party having a Claim ("Claimant”) against any other Bound
Party ("Respondent") (collectively, the "Parties”) shall notify each Respondent in writing (the
"Notice™), stating plainly and concisely: |
1. the nature of the Claim, including the Persons involved and Respondent's
role in the Claim; _
2. the legal basis of the Claim (i.e., the specific authority out of which the

Claim arises); . -

3. Claimant's proposed remedy; and
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4. that Claimant will meet with Respondent to discuss in good faith ways to
resaive the Claim.
(=) Negotiétion and Mediation.
1. The Parties shall make every reasonable effort to meet in _perso'ﬁ and

confer for the purpose of resdlving the Claim by good faith negotiation. If requested in writing,

. éccompaniad by a copy of thé Notice, the Board may appoint a representative to assist the

Pa_riies in resolving the dispute by negotiation.

2. If the Parties do not resolve the Claim within thirty (30) déys of the date

. oi the Notice (or within such other period as may be agreed upon by the Parties) ("Termination

of Negotiations"), Claimant shall have thirty (30) additicnal days to_ submit the Claim to mediation
under the auspicés of an independent agency providing dispﬁte resolution services in the Wake
County, North Carolina area.

3. !f Claimant does not submit the Claim to mediation within thirty (30) days-
after Termination of Negpotiations, or does not_'appear for the mediation, Claimant shall be
deemed to have waived the Ciaim, and Res.pondent shaill be released and dischargéd from any
and all liability to Claimant 6n account of such Claim; provided, nothing herein shall release or
discharge Respondent from any liability to any Person other than the Claimant.

4. Any settlement of the Claim through mediation shail be documented in
writing by the mediator. If the Parties do not -settle the Claim within thirty (30) days after
submission of the matter to the mediation process, or within such time as determined by the
mediator, the mediator shall issue a notice of termination of the mediation proceedings
("Termination of Mediation"). The Termination of Mediation notice shall set forth that the Parties

are at an impasse and the date that mediation was terminated.
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5. Within five days of the Termination of Mediation, the Claimant shall make

afinal written settlement demand ("Settiement Demand") to the Respondent and the Respondent

- shali make a final written settlement offer (“Settlement Offer‘) to the Claimant. |f the Claimant

fails to make a Settlement Demand, Claimant's onglnal Notice shall constltute the Settlement

Demand. If the Respondent fails to make a Settlement Offer, Respondent shall be deemed to

. have made a "zero" ar “take nothing" Settiement Offer.

{c) Final and Bir_\ding Arbitration.

1. If the Parties do not agree in writing to a seftlement of the Claim within .

- fifteen (15) days of the Termination of Mediation, the Claimant shall have fifteen (15) additional

days to submit the Claim to arbitration in accordance with the Rules of Arbitration contained in
Exhibit "B" or such rules as may be required by the agency providing the arbitratar. If not timely

submitted to arbitration or if the Claimant fails to appear for the arbitration proceeding, the Claim

shall be deemed ebandoned, and Respondent shall be released and discharged from any and

all liability to Claimant arising. out of such Claim; provided, nothing herein shall release or

" discharge Respondent shall be released and discharged from any and all liability tc Claimant

atising out of such Claim.

2. This subsection (c) is an agreement to arbitrate and is specifically
enforceable under the applicable arbitration laws of the State of North Carolina. The arbitration
award (the “AWard“) shall be final and binding, and judgment may be entered upen itin any court
of competent jurisdiction to the fullest extent permitted under the laws of the State of North
Carolina.

Section 4. Allocation of Costs of Resolving Claims.

(a) Subject to Section 4(b), each Party shall bear its own costs, including any

attorneys fees incumred, and each Party shall share equally all charges rendered by the
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mediator(s) and all filing fees and cots of conducting the arbitration proceeding ("Post Mediation

Costs").

(b) Any Award which is equal to or more favorable to Claimant than Claimant's

Settiement Damand shall add Claimant's Post Mediation Costs to the Award, such costs to be

_ borne equally by all Respondents. Any Award which is equal to or less favorable to Claimant

than any Respondent's Settlement Offer shall award to such Respondent 1ts Post Medlatlon
Costs. |

Section 5. Enforcement of Resolution. After resolution of any Claim, if any Party fails
to ablde by the terms of any agreement or Award, then any other Party falls to abide by the
terms of any agreement or Award then any other party may ﬁle suit or initiate admmlstratlve ’
pro_ceeding_s to enforce such agreement or Award without the need to again comply with the
procedures set forth in Section 3. In such event, the P'arty taking action to enforce the
agreement or Award shali be entitled to recover from the non-eomplying Party (or if more than
one non-complying Partyr, from all such Parties pro rata) all costs incurred in enforcing such

agreement or Award, including, without limitation, attomeys’ fees and court costs.

ARTICLE XV

GENERAL PROVISIONS

Section 1. Enforcement. The Association, or any Owner, shail have the right to enforce,
by any proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens
and charges now or hereafter imposed by the provisions, of this Declaration. Failure by the
Association or by any Owner to enforce any covenant or restricticn hereby contained shall in no

event be deemed a waiver of the right to do so thereafter.
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Section 2. Severability of Provisions. If any paragraph, section, sentence, clause of
phrase of this Declaration shall be or become illegal, null or void for.any reason 6r shali be held
by any couﬁ of competent jurisdiction to be illegal, nuli or void, the remaining paragraphs,
sections, sentences, clauses and phrases bf this Declaration shall continue in full force and effect
and shall not be affected t-hereby.r itr is hereby declared tﬁat said remaining paragraphs,

sections, sentences, clauses and phrases would have been and are imposed irrespective of the

fact that any one or more other paragraphs, sections, sentences, clauses or phrases shall

become or be illegal, nuli or void.

Section 3. Duration and Amendments.

(a) The covenants and restrictions of this Declaration shall run with and bind the land,

and shall inure to the benefit of and be enforceable by the Association, the Declarant or the

Owner of any Lot subject to this Declaration, their respective legal represehtatives,. heirs,
successors and assign-s, for a term of thirty (30) years from the date this Declaration is recorded,
after which time said covenants shall be automatically extended for successive periods of ten
(10) years unléss the Association approves a change in the covenants and restrictions. The

covenants and restrictions of this Declaration may be amended at any time if seventy-five

percent (75%) of the vote of each class of members at a duly called meeting of the Association

at which a quorum is present approves thé change; provided that prior to the sale of the first Lot
or Living Unit, this Declaration may be amended by the Declarant without consent of the
Members.

No amendment shall become effective until submitted to and approved by the Wake
Forest Town Attorney; provided, however, if the Wake Forest Town Attorney fails to approve or
disapprove such amendment within thirty (30) days after the same has been submitted to it, such

approval shall not be required and this covenant shall be deemed to have been fully complied
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with. Any al_nendrnent'must be recorded in the Ofﬁr:e of the Register of Deeds of Wake Ceunty.

(b) The De-larant SO long as it shall retain control of the Association, shall have the
right to amend this Declaration to conform to the requnrements ot any law or govemmentali
agency havrng legal junsdlct_lon over the Property or to qualify the Property or any Lots and
improvements thereon for mortgage or improvement loans made, insured or guaranteed by a
govemment agency or to comply with the requirernents of law or regulations of a-ny corporation -
or ag_ency belonging to, sponsored by, or under the substantial control of, the United States
Government or tne State of North Carolina, regarding. purchase or sale in such iote and
mprovements or mortgage interests therein, as well as any other Iaw or regulation relating to
the contral of Property, |nclud1ng, without limitation, ecologlcal gontrols, construction standards '
aesthetics, and mattars affecting the public health, safety and general welfare. A letter from an
official of eny such corporation or agency, including, without limitation, the Veterans
Administration, U.S. Department of Housing and Urban Developrnent, the Federal Home Loan
Mortgage Corporation, Govemnment National Mertgage Corporation, or the Federal National
Mortgage Association, requesting or suggesting an amendment necessary to comply with the
requirements of such corporation or agency shall be sufficient evidence of the approval of such
corporation or agency, provided that the changes maee substantially conform to such request
or suggestion. |

() No amendment which would change or delete any provision herein required by
any governmental authority shall become effective until submitted to and approved by that
authority; provided, however, if that authority fails to approve or disapprove such amendment
within thirty (30) days after the same has been submitted to it, such approval shall not be

required and this covenant shall be deemed to have been fully complied with.
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(d)  Aslong as there is a Class B membership, and if Declarant determines to quality
this Property for Federal Housing Administration or Veterans Administration approval the

foliowing actions will require the 'priqr written approval of the Federal Housing Administration or

~ the Veterans Administration: Annexation of additional broperty. dedication of Community

Common Property and amendment of this Declarahon

Section 4. Availability of Documents The Association will have current coples of the

Declaration, By-Laws and other rules concemlng Falrlake Communsty Assomatton as welias the

- Association’s own books, records and financial statements available for mspectlon during normal

busmess hours by owners and by holders, insurers and guarantors of first mortgages that are

- secured by Il\nng units in Falrlake Community Association.

Section 5. Rights of Eligible Mortgage Holders. Eligible Moftgage Holders are those
holders of a first mortgage or deed of trust on a living unit (“Eligible Mortgages") who have
requested the Association to notify thAem of any proposed action that requires the consent of a
specified pércentage of Eligible Mortgage Holders. Amendr‘nenfs of a material nature to this
Declaration or the By-Laws of the Associétion require the approval -of Eligible Mortgage Holders
representing at Iéast fifty-one percent (51%) of the holders of Eligible Mortgages. Any action to
terminate this Declaration or the legal status of the Aésociation for reasons other than substantial
destruction or condemnation of the Property, shall require the approval of Eligible Mortgage
Holders representing at least sixty-seven percent (67%) of the holders of Eligible Mortgages.

The hblder, insurer, or guarantor of a mortgage or deed of trust on any living unit in
Fairlake Community Association is entitied to timely written notice of:

(a) Any condemnation or casualty loss that affects a material portion of Fairlake

Community Association;
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(b) A lapse, canceliation or material modification of an_insurance péiicy .or fidelity
bond maintained by the Association, and |

(©) Any ﬁroposed action that requires the consent of a specified percentage of

' Eligible Modgage'Holders. To obtain this information,f the mortg:;tge holder,

_insurer. or guaranto'r should send a written réquest to the Association, stating both

its name and address and the unit 'nurﬁbér or address of the unit covered by its

~mortgage or deed of trust.

“Section 6, Condemnation. If any part of the Community Common Property shali be
taken (or conveyed in lieu of or under threat of condemnation) by any authority having the power

of condemnation or eminent domain, each Owner shall be entitled to written notice of such taking

or conveyance prior to dispersement of any condemnation award or proceeds from such

conveyance. Such award or proceed shall be payable to the Association for the benefit of the

Owners:

Section 7. Titles. The titles, heading-;;',- and captions which have been used throughout

this Declaration are for convenience only and are not to be used in construing this Declaration

or any part thereof.

Section 8. Number and Gender. Whenever the context of this Declaration requires, the

singular shall include the plural and one gender shall include all.
Section 9. No Exemption. No Owner or other party may exempt himseif from the

coverage hereof or obligations imposed hereby by non-use or abandonment of such Owner's

Lots or the Common Area.

Section 10. Conflict Between Declaration and Articles of Incorporation, Bylaws.

Whenever there exists a confiict between the provisions of this Declaration and the Articles of

Incorporation or Bylaws, the provisions of this Declaration shall control, and whenever there is
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a conflict between the provisions of the Articles of Incorporation and Bylaws, the provisions of

. the Articles of lncorperaticn shall control.

Section 11. Laws of North Carolina. This Declaration shall be subject to and construed.

in accordanice with the laws of the State of North Carolina and all applidable laws and regulations

of the United States of America. |

Section 12. Assignmerit. Declarant specifically reserves the right, in its sole discretion,
at any time and fyom time to time, to assigﬁ (temporarily or pérmanently) any or all of its rights.
privileges and powers un_der this Deciaration.or'uﬁder any Supplemental Declaratioh.

Section 13. Notices of Town of Wake Forest, Any and all notices which are delivered

to the Town of Wake Forest, its officers, employees and/or agents, including without limitation
the Town Manager, Town Planning Director or Town Attorney shall be delivered in ,writing,'
certified mail, retum receipt requested to the following address:

Town of Wake Forest |

401 Elm Street _

Wake Forest, North Carolina 27587

ATTN: Town Manager
with a copy to: ‘Wyrick, Robbins, Yates & Ponton, LLP

ATTN: Eric A. Vernon, Esq.

P.O. Drawer 17803
Raleigh, North Carolina 27618
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IN WITNESS WHEREOF, the undersigned, being tha Dectarant, Trustee and Lender have

. L -7 -
each caused this instrument to be executed as of the A5 dayof __Jyne , 1997.

n“‘."

WENTWQRTH PARK, INC. Y S
NI fales
(v_,_.? & fe o
President Ao
. resident g5z, >
ATTEST: / NGl w0 S

) ) : (o) > .
Narr C sk 5o |

~ Secretary , " R i

L
»

4 A

—rsat?

,,}"s 2z o

By:

)
»
- . )

LTI

STATE OF NORTH CAROLINA :
' ' ACKNOWLEDGEMENT
COUNTY OF WAKE , .

1, /NA Iﬁg':;_\ﬁfn& Ke/tee . aNotary Public of the County and State aforesaid,
certify that Dan 8. Gustn Se . persanally came before me this day and
acknowledged that helshe is Secretary/Assistant-Secretary of Wentworth Park, inc., a North
Carolina corporation, and that by authority duly given and as the act of the corporation, the
foregoing instrument was signed in its name by its President, sealed with its corporate seal and -
attested by _Naw Q. Austia, Se  asits Secretary/Assistant-Secretary. :

Witness my hand and official stamp or seal, this 25 "y of J"@e, ., 1907.

}:l My commission expires: H-T-A00Z

.,
oy .y ..I
: Wl
PR N
IR
"-\qﬁ LT ety
L e

‘ ' NORTH CAROLINA — WAKE COUNTY , . :
" ‘The foregoing certificate___of 1 ! Iﬂg Lﬁ M W

Notar{y){ies} Public

is {are) certified to be comect. This instrument and this certificate are duty registered at the date and
time and in the hook and page shown on the first page hereof.

LAURA M. RIDDICK, Register of Deeds
o P U W

Asst./Daputy Hegister of Deeds
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Declaration of Covenants, Conditions and Restrictions
of Pairlake Community Association

EXHIBIT A
'All that certain tract or parcel of land lying and being in

wWake Forest Township, Wake County, North Carolina, more
particularly being all of that property shown and identified on

that certain plat entitled "Fairlake Subdivision Phase I" prepared

by Bass, Nixon & Kennedy, Inc. and recorded in Book 1997, Pages

1058~ 1059, Wake County Registry on June 24, 1997, reference to

which is made for a more particular description of the same, and

including Lots 1~25 and Lots 65-94 and such common areas and rights
of way all as shown on the aforementioned plat maps, all subject to
easements and restrlctlons of record.
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EXHIBIT “B"
1. Claimant shall submit a .Ciaim to arbitration under these Rules

by giving written notice to all other Parties stating plainly and concisely -
the nature of the Claim, the remedy sought and Claimant's submission of the

Claim.to arbitration ("Arbitration Notice"). o

2. The Parties shall select arbitrators ("Party Appointed
Arbitrators") as follows: all the Claimants shall agree upon one (1) Party
Appointed Arbitrator, and all the Respondents shall agree upon one (1) Party
Appointed Arbitrator. The Party Appointed Arbitrators shali, by agreement,
select one neutral arbitrator ("Neutral") so that the total arbitration panel

-("Panel") has three (3) arbitrators.

3. tf the Panel is not selected under Rule 2 within 45 days from .
the date of the Arbitration Notice, any party may notify the nearest chapter
of The Community Associations Institute, for any dispute arising under the
Governing Documents, or the American Arbitration Association, or such other
independent body providing. arbitration services, for any dispute relating to
the design or construction of improvements on the Community, which shall
appoint one Neutral (“Appointed Neutral®), notifying the Appointed Neutrai and
all Parties in writing of such appointment.- The Appointed Neutral shall
thereafter be the sole arbitrator and any Party Appointed Arbitrators or their
designees shall have no further duties involving the arbitration proceedings.

4. No person may serve as a Neutral in any arbitration in which’
that person has any financial or personal  interest in the result of the
arbitration. Any person designated as a Neutral or Appointed Neutral shall
immediately disclose in writing to all Parties any circumstance likely to
affect impartiality, including any bias or financial or personal interest in
the outcome of the arbitration ("Bias Disclosure"). [If any Party objects to
the service of any Neutral or Appointed Neutral after receipt of that
Neutral's Bias Disclosure, such Neutral or Appointed Neutral shall be replaced
in the same manner in which that Neutral or Appointed Neutral was selected.

5. The Appointed Neutral or Neutral, as the case may be
("Arbitrator") shall fix the date, time and place for the hearing. The place
of the hearing shal! be within the Community unless otherwise agreed by the
Parties. In fixing the date of the hearing, or in continuing a hearing, the
Arbitrator shall take into consideration the amount of time reasonably
required to determine Claimant's damages accurately.

6. Any Party may be represented by an attorney or other authorized
representative throughout the arbitration proceedings. In the event the
Respondent fails to participate in the arbitration proceeding, the Arbitrator

may not enter an Award by default, but shall hear Claimant's case and decide
accordingly.
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7. All persons who, in the judgment of the Arbitrator, have a
direct interest in the arbitration are entitled to attend hearings. The
Arbitrator shall determine any relevant jagal issues, including whether all
indispensable parties are Bound Parties or whether the claim is barred by the
statute of limitations. )

8. Theré shail be no stenographic record of the proceedings.

9. The hearing. shall be conducted in whatever manner will, in the
Arbitrator's judgment, most fairly and expeditiously permit the full
presentation of the evidence and arguments of the Parties. The Arbitrator may
issue such orders as it deems necessary to safeguard rights of the Parties in
the dispute without prejudice to the rights of the Parties or the final
determination of the dispute. ' ]

10. If the Arbitrator decides that it has insufficient expertise to
determine a relevant issue raised during arbitration, the Arbitrator. may
retain the services of an independent expert who will assist the Arbitrator in
making the = necessary determination. The scope of such professional's
assistance shall be determined by the Arbitrator _in the Arbitrator's
discretion. Such independent professional must not have any bias or financial
or personal interest in ‘the outcome of the arbitration, and shall immediately
notify the Parties of any such bias or interest by delivering a Bias -
Disclosure to the Parties. f any Party objects to ‘the service of any
professional after receipt of a Bias Disclosure, such professional shall be
replaced by another independent licensed professional selected by the

Arbitrator.

11. No formal discovery shall be conducted in the absence of express
written agreement among all the Parties. The only evidence to be presented at -
the hearing shall be that which is disclosed to all Parties at least 30 days
prior to the hearing; provided, however, no Party shaii deliberately withhold
or refuse to disclose any evidence which is relevant and material to the
Ciaim, and is not otherwise privileged. The Parties may offer such evidence
as is relevant and material to the Claim, and shall produce such additional
evidence as the Arbitrator may deem necessary to an understanding and
determination of the Claim. The Arbitrator shail be the sole judge of the
relevance and materiality of any evidence offered, and conformity to the legal
rufes of evidence shall not be necessary. The Arbitrator shall be authorized,
but not required, to administer caths to witnesses. ' -

12. The Arbitrator shatl declare the hearings closed when satisfied
the record is complete.

13. There will be no posthearing briefs.

14. The Award sha!l be rendered immediately following the close of
the hearing, if possible, and no later than 14 days from the close of the
hearing, unless otherwise agreed by the Parties. The Award shall be in
writing, shall be signed by the Arbitrator and acknowledged before a notary

public. If the Arbitrator believes an opinion is necessary, it shall be

in
summary form.

Exhibit "B"
Page 2 of 3




BK7526P60386

15, If there is more than one arbltrator. all decisions of the Panal

'and the Award shall be by majority vote.

16. Each Party agrees to accept as legal delivery of the Award the
deposit of a true copy in the mail addressed to that Party or its attorney at
the address communlcated to the Arbitrator at the hearlng .

EXhiblt m-Blr
Page 3 of 3



