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HOLD FOR:
MICHAEL G. SANDMAN

STATE OF NORTH CAROLINA
COUNTY OF WAKE

Wake County.NC 398
Laura RidRiddick, Register Of Deads

Presented & Recorded 10/88/1999 10:53:20

Book 008433 Page : e2652 -02676

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR MADISON PARK PARKHOMES

THIS DECLARATION is made this ST day of OLTOBEL, 1999, by MADISON

PARK LAND COMPANY, LLC ("Madison"), JOSEPH H. CALL and wife, SARA L. CALL

(collectively, "Call"), and HERITAGE CUSTOM HOMES, LLC ("Heritage") (Madison, Call and
Heritage shall hereinafter sometimes be referred to collectively as the "Declarant").

WITNESSETH:

WHEREAS, Madison is the owner of Lots 62 through 69, Madison Park Subdivision (the

"Madison Lots"), as shown on plat recorded in Book of Maps 1998, Pages 866 and 867, Wake

County Registry, as modified by plat recorded in Book of Maps 1999, Page 1812, Wake County

Registry (collectively, the "Record Plat"); and

WHEREAS, Call is the owner of Lot 71, as shown on the Record Plat (the "Call Lot"), and

Heritage is the owner of Lots 61 and 70, as shown on the Record Plat (the "Heritage Lots") (the
Madison Lots, the Call Lot and the Heritage Lots shall hereinafter be referred to collectively as the

"Property"); and

WHEREAS, pursuant to the terms of the following instruments, the Property is a part of  the

Madison Park Cluster Unit Development and subject to the Declaration of Covenants, Conditions
and Restrictions recorded in Book 8076, Page 324, Wake County Registry, as amended by
instrument recorded in Book 813, Page 2130, Wake County Registry (the "Master Covenants"): (a)
Declaration of Cluster Unit Development  recorded in Book 8076, Page 352, Wake County Registry,
as superseded and replaced by Declaration of Cluster Unit Development recorded in Book  3133
Page 1, Wake County Registry; (b) Assignment of Declarant's Rights recorded in Book 3
Page 2 Wake County Registry; and (c) Declaration of  annexation recorded in Book 32, Page
2 Wake County Registry; and

WHEREAS, Declarant wishes to subject the Property to the additional protective covenants,

conditions and restrictions hereinafter set forth (together the "Parkhome Covenants"),  each and all
of which shall run with the land and be binding on all parties having any right, title, or interest in the

Property or any part thereof, their heirs, successors, and assigns and shall inure to the benefit of  each
owner thereof.

NOW, THEREFORE, Declarant hereby declares that the Property is and shall be held,
occupied, used, transferred, sold and conveyed subject to the Parkhome Covenants.
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ARTICLE I

DEFINITIONS

A. "Additional Properties" means any real property, other than the Property, subjected
to the Parkhome Covenants.

B. "Articles" means the Association's Articles of Incorporation.

C. "Association" means Madison Park Parkhome Association, Inc., a North Carolina

nonprofit corporation.

D. "Association's Board" means the Board of Directors for the Association.

E. "Bylaws" means the Association's Bylaws.

F. "Common Area" means all real property owned or leased by Madison Park
Homeowners Association, Inc.

G. "Declarant" means MADISON PARK LAND COMPANY, LLC, a North Carolina

limited liability company, and its successors and assigns designated as Declarant.

H. "Improvements" means any structure of any type or kind, and all exterior

modifications thereof, including, but not limited to buildings, outbuildings, parking areas, loading

areas, screening walls, retaining walls, hedges, mass plantings, lawns, sidewalks, poles, signs, and
utility lines and facilities.

I. "Lot" means any numbered or lettered plot of land (excluding Common Areas and

Restricted Common Areas; but including, without limitation, townhome blocks) shown on any plat,

described by a metes and bounds description, recorded in the Office of the Register of Deeds, Wake

County, North Carolina, which is made subject to this Declaration, as it may be amended.

J. "Lot in Use" means any Lot which has been conveyed by the Declarant to a

subsequent purchaser. Except, in the event the Lot is a vacant lot, the Lot does not become a Lot in

Use until such time as a certificate of occupancy for Improvements on the Lot is initially granted or

twelve (12) months from the date of conveyance, whichever is earlier. In no event shall it mean a

Lot owned by the Declarant on which no Improvements have been constructed.

K. "Member" means every Person who holds membership in the Association.

L. "Owner" or "Owners" means the record owner, whether one or more Persons, of a fee

simple title to any Lot, except those having an interest merely as security for the performance of an

obligation.
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M. "Person" or "Persons" means an individual, a  trust, an estate, a domestic corporation,
a foreign corporation, a professional corporation, a partnership, a limited partnership, a limited
liability company, an unincorporated association, or other entity.

N. "Property" is as defined above, but shall also include any Additional Properties.

O. "Restricted Common Area" means all real property owned or leased by the
Association and the easements granted thereto for the common use and enjoyment of the Owners.

The Restricted Common Area, including private streets and parkhome open space, to be owned by

the Association shall be described in deeds to the Association and/or designated as such on each

recorded plat of the Property. Restricted Common Areas shall also mean all subdivision

identification signage, water lines, sewer lines, storm water ponds, storm water pipes and water

retention and detention devices, if any, located within the Property which are not otherwise dedicated

to and accepted by a governmental entity or serving only a single Lot.

P. "Subdivision" means Parkhomes at Madison Park Subdivision, as shown on the

recorded subdivision plat(s) of the Property.

ARTICLE II

PROPERTY RIGHTS

2.1. Title to Restricted Common Area. The Declarant, prior to the conveyance of  the first

Lot, as shown on any recorded subdivision plat(s) of the Property, shall convey fee simple title in

the Restricted Common Area to the Association, free and clear of  all encumbrances and liens, except

utility and drainage easements of record. The provisions of this Paragraph 2.1 shall apply to
Restricted Common Areas within Additional Properties, if any.

2.2. Owners'  Easement of Enjoyment. Every Owner shall have a right and easement of use

and enjoyment in and to the Restricted Common Area (the "Owners' Easement"), including
specifically an easement for access, ingress and egress from and to public streets and walkways. The

Owners' Easement shall be appurtenant to and shall pass with the title to every Lot subject to the
following provisions:

A. The Association shall have the right to dedicate or transfer all or any part of

the Restricted Common Area to any public agency, authority or utility. No such dedication or
transfer shall be effective unless an instrument signed by two-thirds (2/3) of each class of  Members

agreeing to the dedication or transfer has been recorded in the Wake County Registry. Any

dedication or transfer shall be made subject to that portion of the Owners' Easement providing for

access, ingress and egress to public and private streets and walkways.

B. The Association shall have the right, in accordance with its Articles and

Bylaws, to borrow money for the purpose of  improving the Restricted Common Area and facilities

and to mortgage those properties to secure those borrowings; provided the mortgage is subordinate
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to the Owners' Easement and the rights of the Association.

C. The Association shall have the right to impose and enforce rules and
regulations which may restrict the use and enjoyment of the Restricted Common Areas. The

Association's Board of Directors shall have the right to suspend an Owner's rights to use the
Restricted Common Areas, with notice and a hearing, for a period not to exceed sixty (60) days, for
a violation of any rules and regulations established by such Board governing the use of  the Restricted
Common Areas.

D. The Association shall have the authority to grant and/or establish upon, over,
under and across the Restricted Common Areas further easements (including, but not limited, to
those provided in these Parkhome Covenants) as are required for the convenient use and enjoyment
of the Property.

E. During any period in which an Owner shall be in default in the payment of

any annual or special assessment levied by the Association, the Association's Board of Directors

shall have the right to suspend said Owner's rights to use the Restricted Common Areas until such

assessment has been paid.

F. The Association shall have the right to exchange Restricted Common Areas

for other properties, subject to the approval of the Raleigh City Planning Director and the laws of
the City of Raleigh.

G. The Association shall have the right, subject to the provisions of the Raleigh

City Code, to charge reasonable admission and other fees for the use of any recreational or other

facility situated upon the Restricted Common Area.

H. The Members of the Association shall have the right to use parking spaces as
may be provided by the Association's Board of Directors.

2.3. Delegation of Use. Any Owner may delegate, in accordance with the Bylaws, his

right of enjoyment to the Restricted Common Area and facilities to the members of his family and
tenants who reside at his Lot and to his guests.

ARTICLE III

MEMBERSHIP AND VOTING RIGHTS

3.1. Membership Rights. Ownership of a Lot shall be the sole qualification for

membership in the Association. The Association's Board may make reasonable rules relating to the

proof of ownership of a Lot. Membership shall be appurtenant to and may not be separated from
ownership of any Lot.

3.2. Voting Rights. The Association shall have two classes of voting membership:
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A. Class A Members shall be all Owners with the exception of the Declarant.

Declarant shall, however, be a Class A member upon the termination of Class B membership. Class
A members shall be entitled to one (1) vote for each Lot owned. When more than one Person holds

an interest in any one Lot, all such Persons shall be Members. The vote of that Lot shall be exercised

as they, among themselves, determine, but in no event shall more than one (1) vote be cast with
respect to each Lot. Fractional voting is prohibited.

B. The Class B Member shall be the Declarant. The Class B members shall be

entitled to three (3) votes for each Lot owned. Class B membership shall cease and be converted to

Class A membership upon the earlier of (i) the date on which the total votes outstanding in Class A
equal the total votes outstanding in Class B, or (ii) January 1, 2008, or (iii) the Declarant's written

consent to termination. Notwithstanding anything to the contrary contained hereinabove, Class B
membership shall be reinstated if, in accordance with Section 4.2, Declarant annexes Additional
Properties prior to January 1, 2008.

ARTICLE IV

ANNEXATION OF ADDITIONAL PROPERTIES

4.1. Annexation by Members. Except as provided in Section 4.2, and subject to the

approval of the City of Raleigh, Additional Properties may be added and annexed to the Property
only if  two-thirds (2/3) of each class of all the votes entitled to be cast in such class by Members are

cast in favor of annexation. The annexation will be accomplished by recording with the appropriate

Register of Deeds a Declaration of Annexation, duly executed by Members comprising no less than

two-thirds (2/3) of each class of  all Members entitled to cast votes in favor of  annexation describing
the lands annexed and incorporating the provisions of this Declaration. No other action or consent

shall be necessary. Subsequent to recordation of  the Declaration of Annexation, the property owners

shall deliver to the Association, in accordance with Section 2.1, one or more deeds conveying any

property that will be designated as Restricted Common Area or Common Area within the Additional

Properties as such designated property is platted.

a

4.2. Annexation by Declarant. As long as Class B membership exists, the Declarant may,

from time to time, subject to the approval of  the City of Raleigh, annex Additional Properties to the

Property without the consent of the Members, if the Declarant should develop an additional tract or

tracts of land consisting of any property contiguous to or across a public or private street from the

Property. The annexation will be accomplished by recording with the appropriate Register of Deeds
Declaration of Annexation, duly executed by Declarant, describing the lands annexed and

incorporating the provisions of this Declaration. No other action or consent shall be necessary.
Subsequent to recordation of the Declaration of Annexation, the Declarant shall deliver to the

Association, in accordance with Section 2.1, one or more deeds conveying any property that will be

designated as Restricted Common Area and Common Area within the Additional Properties as such

designated property is platted.

4.3. Reserved Declarant Rights. As long as Class B membership exists, the Declarant
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