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WAKE COUNTY FIRST AMENDMENT TO ﬁﬁ%ﬁ'tmmmfm
OF QOVENANTS, CONDITIONS, AND

RESTRICTIONS FOR SMOKETREE
HOMECWNERS ASSOCIATION, REQORDED N
WAKE OOUNTY REGISTRY.
TRIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS is
entered into this lst day of October, 1984 between SMOKETREE DEVELOPMENT,
INC., (hereinafter called "Declarant") REGENCY RESIDENTIAL, INC.; VAN

PARRISH ASSOCIATES and SMOKETREE HOMEOWNERS ASSCCIATION and aﬂ:par:;'.es
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hereafter acquiring any of the described property. é_.E =2

WITNESSETH: So? =

* CTE =
WHEREAS, Declarant, REGENCY RESIDENTIAL, INC. and KﬁmE‘ARREH

ASSOCIATES are the owners of all lots within a subdivision in theﬁnt@f
Wake, State of North Carolina, known as Smoketree Develogpment, IncC.;

WHEREAS, it is in the best interest of the Declarants and to the
benefit, interest and advantage of every party hereafter acquiring any of
the described property that certain covenants, conditions, easements,
assessments, liens and restrictions governing and regulating the use and
occupancy of the property be established; and

WHEREAS, Declarant desires to provide for the _preservation of the
values and amenities and the desirability and attractiveness of the
property in Wake County; and for the continued maintenance and operation of
such recreational and common area; and

WHEREAS, the Declarant desires this document to supersede the
effect of the document recorded in Book 3320, Page 136, Wake County
Registry-

NOW THEREFORE, in consideration of the premises, the Declarant
agrees with all parties hereafter acguiring any of the property
hereinafter described, that it shall be and is hereby subject to the

following restrictions, covenants, conditions, easements, assessments and
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liens relating to the use and occuﬁé.zq' t chv&?& shall be construed

as covenants running with the land which shall be binding on all parties
acquiring any right, title or interest in any of the properties and which
shall inure to the benefit of each ewmer thereof.
ARTICLE I
PROPERTIES SUBJECT TO THIS DECLARATION

Secticn 1. The property which shall be held, transferred, secld,

conveyed and occupied subject to this Declaration is located in Wake
County, North Carolina, and contains 21 acres, more or less, as more
particularly described on Exhibit A attached hereto and incorporated herein

bv reference plus the vtility and access easemment and package sewer

treatment plant site as shown on the aforesaid recorded map. Phase Cne is
the first of a series of five phases which the Declarant proposes to
create, each of which will be lccated within said property described on
Exhibit B, which contains 82.59 acres. The Declarant hereby subjects the
property, more particularly described on Exhibit A attached hereto and
incorporated herein by reference, to this Declaration and the jurisdiction
of the Association. No additional properties may be subjected to these

Declaration without the consent of the City of Raleigh.
Section 2. The Declarant hereby reserves the right to subject

other real property to the Restrictions in order to extend the scheme of
this Declaration to other property to be developed and thereby to bring

such additional properties within the jurisdiction of the Association.

Each additional parcel or tract of land, with the improvements thereon or
to be placed thereon, which is subjected to this Declaration shall be
designated consecutively as "Smoketree, Phase II"; and such similar
designation for each phase. All annexations of additional properties to

the original development described in Exhibit A must contain a minimum of

five (3} acres, be contiguous to Phase I and be approved by the City of
Raleigh. No annexation of additional properties to the original
development cther than that land described in Exhibit B may be made without

the consent of the Class A members as set forth in Article VIT herein.
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Section 3. Some of the additional properties are intended to

contain attached single-family townhomes. To manage these properties a

separate association consisting of townhome lot owners will be established
prior to the development of townhouse lots. The townhouse association will
have the power to levy assessments only against townhouse lots. Townhouse
lot owners will also be Class A menmbers of this association and will be
subject to the benefits and restrictions contzined in this Declaration or
as 1t may be amended from time to time. In no event will the waste water
treatment plant be conveyed to the townhouse association.

ARTICLE IX

DEFINITIONS

Section l. "Association” shall mean and refer to Smoketree
Homeowners Asscciation, its successors and assigns.

Section 2. "Owner®™ shall mean and refer to the record owner,
whether one or more persons or entities, of a fee simple title to any Lot
which is a part of the Properties, including contract sellers, but
excluding those having such interest merely as security for the performance
of an obligation.

Section 3. "Properties" shall mean and refer to that certain real
property hereinbefore described, and such additions thereto as may
hereafter be brought within the jurisdiction of the Association.

Section 4. "Common Area" shall mean all property owned by the
Association, or such other property which the Association may hold subject
to the provisions of the Declaration. Cammon Areas shall be defined and
bounded on the plat(s) as "Common Areas" or "Common Open Space". Common
Areas in each phase shall be conveyed to the Association free and clear of
encumbrances prior to deeding the first Lot in the phase. Common areas
shall specifically include but shall not be limited to all water lines
which serve the properties located outside of public rights-of-way, all

sewer lines which serve the properties located cutside of public rights and
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any City of Raleigh utility easements (excluding those located in any lot).

Section 5. "Lot™ shall mean and refer to any plot of land shown
upon any recorded subdivision map of the Properties with the exception of

the Common Area.

Section 6. "Declarant" shall mean and refer to Smoketree
Development, Inc., its successors and assigns if such successors or assigns
shonld acquire more than one undeveloped Lot from the Declarant for the
purpose of development.

Section 7. "Common Expense® shall mean and include:

(a) All sums lawfully assessed by the Association against its
members;
(b} Expenses of the common area and administration, maintenance,

repair, or replacement of the Common Areas;

(c) Expenses declared to be common expenses by the provisions of

this Declaration or the ByLaws;
(d) Hazard, liability, or such other insurance premiums as the .
Declaration or the Bylaws may require the Association to purchase;
(e} Ad valorem taxes and public assessment charges lawfully levied
against common areas.
() Expenses agreed by the members to be common expenses of the
Association.

ARTICLE III

PROPERTY RIGHTS
Section 1. Owpers' Easements of Enjovment. Every owner shall have
a right and easement of enjoyment in and to the Common Area and over the
common area for access, ingress and egress from and to public streets,
walkways and parking areas and such easement shall be appurtenant to and
shall pass with the title to every Lot, subject to the following
provisions:

ta) the right of the Association to charge reasonable
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admission and other fees for the use of any recreational

facility situated upon the Common Area;

(b) the right of the Association to suspend the voting

rights and right to use of the recreational facilities by an owner

for any period during which any assessment against his Lot remains

unpaid; and for a period not to exceed 60 days for any infraction
of its published rules and regqulations:

(c) the right of the Association to dedicate or transfer
all or any part of the Common Area to any public agency, authority,
or utility for such purposes and subject to such conditions as may
be agreed to by the members.

No such dedication or transfer shall be effective unless an
instrument agreeing to such dedication or transfer signed by two-thirds
(2/3rds) of each class of members has been recorded.

(d) the right of the Association to limit the number of

guests of Members;

(e} the right of the Association, in accordance with its

Articles and By-Laws, to borrow money for the purpose of improving the
Common Area and facilities and in aid thereof to mortgage said property,
and the rights of such mortgagee in said Properties shall be subordinate to
the rights of the homeowners hereunder;

(£) the right of the Association to adopt, publish and

enforce rules and regulations as provided in Article IX.

Segction 2. Delegation of Use. Any owner may delegate, in
accordance with the By-Laws, his right of enjoyment to the Common Area and
facilities to the members of his family, his tenants, or contract
purchasers who reside on the property.

Sectjon 3. Title to the Common Area. The Declarant hereby
covenants for itself, its successors and assigns, that it will convey fee

simple title to the Common Area to the Asscciation, free and clear of all
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encumbrances and liens, prior to the conveyance of the first Lot, except
utility and storm drainage easements and a greenway easement to the City of
Raleigh.

Section 4. Parking Rights. The Association may regulate the
parking of boats, trailers and other such items on the Common Area.

Sectiop 5. TV Antennas and Cablevision. The Association may
érovide one or more central television antennas for the convenience of the
Members and may supply cablevision and the cost of these may be included in
annual or special assessments. The Association may regulate or prohibit
the erection of television antennas and satellite dishes on individual
Lots.

ARTICLE IV
MEMBERSHTP AND VOTING RIGHTS

Section 1. Every owner of a lot which is subject to assessment
shall be a member of the Association. Membership shall be appurtenant to
and may not be separated from ownership of any Lot which is subject to
assessment.

Section 2. The Association shall have two classes of voting
membership:

Class A. Class A members shall be all Owners, with the
exception of the Declarant, and shall be entitled to one vote for each Lot
owned. When more than one person holds an interest in any Lot, all such
persons shall be members. The vote for such Lot shall be exercised as they
determine, but in no event shall more than one vote be case with respect to
any Lot.

Class B. The Class B member(s) shall be the Declarant and
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shall be entitled to three (3) votes for each Lot owned. The Class B
membership shall cease and be converted to Class A membership on the
happening of either of the following events, whichever occurs earlier:

(a) when the total votes outstanding in the Class A
membership equal the total votes outstanding in Class B membership, but
provided that the Class B membership shall be reinstated if thereafter and
before the time stated in subparagraph (b} below, additional lands are
annexed to the Properties without the assent of Class A Members on account
of develcpment of such additional lands by the Declarant, as provided for
in Article VIII, Section Two, below, or;

(b) on December 31, 1987.

ARTICLE V

OOVENANT FOR MAINTENANCE ASSESSMENTS

ion 1. Creation of the Li 3 | Chlication of

Assessments. The Declarant, for each Lot owned within the Properties,

hereby covenants, and each Owner of any Lot by acceptance of a deed
therefor, whether or not it shall be so expressed in such deed, is deemed
to covenant and agree to pay to the Association: (1) annual assessments
or charges; and (2) special assessments for capital improvements, such
assessments to be established and collected as hereinafter provided. The
annual and special assessments, together with interest, costs, and
reasonable attorney's fees, shall be a charge on the land and shall be a
continuing lien upon the property against which each such assessment is
made. Each such assessment, together with interest, costs, and reasonable
attorney's fees, shall also be the personal cbligation of the perscn who
was the Owner of such property at the time when the assessment fell due.
The personal obligation for delinquent assessments shall not pass to his
successors in title unless expressly assumed by them. All assessments
relating to common areas and maintenance of the exterior shall be shared

equally by the owners of each lot.




Section 2. Purpose of Assessments. The assessments levied by the
Association shall be used exclusively to promote the recreation, health,
safety, and welfare of the residents in the Properties and in particular
for the acquisition, improvement and maintenance of the Common Areas,
including the maintenance, repair and reconstruction or private streets,
driveways, walks and parking ares situated on the Common Area, such
maintenance to include the cutting and removal of weeds and grass and the
removal of trash and rubbish or anv other maintenance or for the use and
enjoyment of the Common Area, including but not limited to, the cost of
repairs, replacements and additions, the cost of labor, equipment,
materials, management and supervision, the pavment of taxes and public
assessments assessed against the Common Area, the procurement and
maintenance of insurance in accordance with ithis Declaration, the
employment of attorneys to represent the Association when necessary, the
provision of adequate reserves for the replacement of capital improvements
including, without limiting, the generality of the foregoing, roofs,
paving, and any other major expense for which the Association is
responsible, and such other needs as may arise.

Section 3. Reserves. The Association shall establish and maintain
an adequate reserve fund for the periodic maintenance, repair and
replacement of improvements to the common area and those other portions of
the Properties which the Association may be obligated to maintain. Such
reserve fund is to established out of regular assessments for common
expense.

Section 4. Maximum Annual Assessment. Until January 1 of the year

immediately following the conveyance of the first Lot to an Owner, the

maximum annual assessment shall be Three Hundred, Thirty Dollars ($330.00)

per lot.

(a) From and after January 1 of the year immediately following




the conveyance of the first Lot to an Owner, the maximum annual assessment
may be increased effective January 1 of each year without a vote of
membership by up to five per cent (5%) of the previous years assessment.
(b} From and after January 1 of the year immediately following
the conveyance of the first Lot to an Owner, the maximumm annual assessment
may be increased above the increase permitted in Section 3(1) above bv a
vote of two-thirds (2/3) of each class of Members who are voting in person

or by proxy, at a meeting duly called for this purpose, written notice of

which shall be sent to all Members not less than thirty (30) days nor more

than sixty (60) days in advance of the meeting setting forth the purpose of
the meeting. The limitations hereof shall not apply to any change in the
maximum and basis of the assessments undertaken as an incident to a merger
or consolidation in which the Association is authorized to participate
under its Articles of Incorporation.

{c) The Board of Directors may fix the annual assessment at an
amount not in excess of the maximum.

Section 5. Special Assessments for Capital Improvements. In
addition to the annual assessments authorized above, the Association may
levy, in any assessment year, a special assessment applicable to that year
only for the purpose of defraying, in whole or in part, the cost of any
construction, reconstruction, repair or replacement of a capital
improvement upon the Common Area, and in connection with exterior
maintenance, including fixtures and personal property related thereto,
provided that any such assessment shall have the assent of two-thirds (2/3)
of the votes of each class of Members who are voting in person or by proxy
at a meeting duly called for this purpose. Written notice of which shall
be sent to all members not less than 30 days nor more than 60 days in

advance of the meeting setting forth the purpose of the meeting.
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Section 6. Notice and Quorum for Anv Action Authorized Under
Sections 4 and 5. wWritten Notice of any meeting called for the purpcse of

taking any action authorize under Section 3 or 4 shall be sent to all

members not less than thirty (30) days nor more than sixty (60) days in
advance of the meeting. At the first such meeting called, the Presence of
members or of proxies entitled to cast SiXty percent (60%) of a&ll the votes
of each class of ememberhsip shall constitute a quorum. Tf the required
quorum is not present, another meeting may be called subject to the same
notice requirement, angd the required quorum at the subsequent meeting shall
be one-half (1/2) of the required quorum at the preceding meeting.

subsequent meeting shall be held more than 60 days followin

Section 7. Uniform Rate of Asgessment. Both annual and special

assessments shall, except as herein otherwise specifically provided, be

fixed at a uniform rate for all Lots and shall be collected on a monthly

basis. Proveded, however, that the assessment for Lots owned by Declarant
which are not occupied as a residence, my be a lesser amount as fixed by
the Board of Directors of the Association, but shall not be less than
twenty-five percent 25%) of the reqular assessments for other Lots.

The annual assessments provided for herein shall commence as to all Lots on
the first day of the month following the conveyance of the Common Area.
Such annual assessments shall be paid ratably on a monthly basis. The
Board of Directors shall fix the amount of the annual assessment against
each Lot at least thirty (30} days in advance of each annual assessment
Period. Written notice of the annual assessment shall be sent to every
Owner subject thereto. The due dates shall be established by the Board of
Directors. The Association shall, upon demand, and for a reasonable
charge, furnish a certificate signed by an officer of the Association

Setting forth whether the assessment on a specified Lot have been paid.
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Any certificate so given shall be conclusive evidence of payment of the

assessment stated therein.

Association. Any assessment not paid within thirty (30) days after the due

date shall bear interest from the due date at the rate of six (6%) per cent
Per annum. The Association may bring an action at law against the Owner
personally obligated to pay the same or foreclose the lien against the
property and in either event interest, costs and reasonable attornev's fees
of any such action shall be added to the assessment. No Owner may waive or
otherwise escape liability for the assessments provided for herein by
non-use of the Common Area or abanconrent of his Lot. Should any
deficiency remain after the foreclosure, the Association may also bring an
action against the owner for said deficiency.

Section 10. mmmi&w- The lien of
the assessmencs provided for herein shall be subordina&e to the lien of any
first mortgage and ad valorem taxes. Sale or transfer of any Lot shall not
affect the assessment lijen. However, the sale or transfer of any Lot
pursuant to mortgage foreclosure or any proceeding in lieu thereof, shall
extinguish the lien of such assessments as to payments which became due
prior to such sale or transfer. No sale or transfer shall relieve such Lot
from liability for any assessments thereafter becoming due or from the lien
thereof.

Section 11. Exempt Property. All Properties dedicated to, and
accepted by, a local public authority and all Properties owned by a
charitable or nonprofit organization exempt from taxation by the laws of
the State of North Carolina shall be exempt from the assessments created
herein. However, no land or improvements devoted to dwelling use shall be

exempt from said assessments.

Section 12. Working Capital Fund. At the time of closing of the

sale of each unit a sum equal to at least two months assessment for each
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unit shall be collected and transferred to the Association to be held as a
working capital fund. The purpose of said fund is to insure that the
Association Board will have adequate cash available to meet unforseen
exepenses, and to acquire additional equipment or services deemed necessary
or desirable. Amounts paid into the fund shall not be considered advance
payment of regular assessments.
ARTICLE VI
ARCHITECTURAL CQONTROL:

No building, fence, wall or other structure shall be commenced,
erected or maintained upon the Properties, nor shall any exterior addition
to or change or alteration therein be made until the plans and
specification showing the nature, kind, shape, height, materials, and
location of the same shall have been submitted to and approved in writing
as to harmony of external design and location in relation to surrounding
structures and topography by the Board of Directors of the Association, or
by an architectural committee composed of three (3) ou more representatives
appointed by the Board. In the event said Board, or its designated
committee, fails to approve or disapprove such design and location within
thirty (30) days after said plans and specifications have been submitted to
it, approval will not be required and this Article will be deemed to have
been fully complied with.

ARTICLE VII
ANNEXATION OF ADDITIONAL PROPERTIES

Section 1. Annexation of additional property, except as provided
herein in Section 2 of this Article VIII, shall require the assent of
two-third (2/3) of the Class A membership and two-thirds (2/3) of the Class
B membership, if any, at a meeting duly called for this purpose, written
notice of which shall be sent to all Members not less than thirty (30) days
nor more than sixty (60} days in advance of the meeting setting forth the

purpose of the meeting.

The presence of Members or of proxies entitled to

12




cast sixty percent (60%) of the votes of each class of membership shall
constitute a quorum. If the required quorum is not forthcoming at any
meeting, another meeting may be called subject to the notice requirement
set forth above and the required quorum at such subsequent meeting shall be
one-half (1/2) of the required quorum of the preceding meeting. No such
subsequent meeting shall be held more than sixty (60) days following the
preceding meeting. In the event that two-thirds (2/3) of the Class A
membership or two-thirds (2/3) of the Class B membership are not present in
person or by proxy, Members not present may give their written assent to
the action taken thereat. Provided, however, that all annexations of
additional properties to the original development described in Exhibit A
must contain a minimum of five (5) acres, be continguous to Phase I and be
approved by the City of Raleigh.

Section 2. If prior to December 31, 1987, the Declarant should
develop additional land within the property described in Exhibit B as
hereinabove provided in Article I, such land may be annexed by the
Declarant in the manner provided in Article I without the consent of
Menbers provided that the Federal Housing Administration and the Veterans
Administration determine that the annexation is in accord with the general
plan heretofore provided by them. The consent of the City of Raleigh shall
be required to determine that the annexation is in accordance with the
general plat entitled "Smoketree Cluster Unit Development Revisions" drawn
by Robert T. Newcamb, RLS dated April 1, 1984, and approved by the Raleigh

City Council on May 15, 1984.
Section 3. Annexation of additonal Properties shall be

accomplished by recording in the County Registry a Declaration of
Annexation, duly executed by the Declarant if the Declarant has the right
to annex pursuant to Section 2 above (and by the Association if pursuant to
Section 1 above), describing the lands annexed and incorporating the

provisions of this Declaration, either by reference or by fully setting out

186 €076
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said provisions of this Declaration. The additional lands shall be deemed
annexed to the Properties on the date of recordation of the Declaration of
Annexation, and in the case of an annexation by the Declarant, no action or
consent on the part of the Association or any other person or entity shall
be necessary to accomplish the annexation except the City of Raleigh if
required by its ordinances.

Section 4. Prior to the conveyance of the first lot in any newly
annexed area, the Declarant shall deliver to the Association one or more
deeds conveying fee simple title to any Common Area within the lands
annexed free and clear of all encumbrances and liens except utility, storm
drainage and greeway easements.

ARTICLE VIIL
INSURANCE

Section 1. Insurance coverage on the Property shall be governed by
the following provisions:

(a) Owpership.of Policies. All insurance policies upen
the common areas shall be purchased by the Bssociation for the benefit of
all the Association and the Owners.

(b} Coverage. All buildings and improvements and all
personal property included in the Common Areas and facilities shall be
insured in an amount equal'to one hundred percent (100%) insurable
replacement value as determined annually by the Association with the
assistance of the insurance company providing coverage. Such coverage
shall provide protection against:

(i) Loss or damage by fire and other hazards covered by
the standard extended coverage endorsement, and

(ii) Such other risks as from time to time shall be
customarily covered with respect to buildings on the land.

(iii) Such policies shall contain clauses providing for

waiver of subrogation.

14




(¢} Liability. Public liability insurance shall be
secured by the Association with limits of liability of no less than One
Million Dollars ($1,000.000.00) per occurence and shall include an
endorsement to cover liability of the Owners as a group to a single Owner.
There shall also be obtained such other insurance coverage as the
Association shall determine from time to time to be desirable and
necessary.

(d) Premiums. Premiums for insurance policies purchased

by the Association shall be paid by Association and charged to the Owners
as an assessment according to the provisions of Article V above.

(e) Proceeds. All insurance policies purchased by the
Association shall be for the benefit of the Association and the Owners and
their mortgagees as their interest may appear, and shall provide that all
proceeds thereof shall be payable to the Association as insurance trustees
under this Declaration. The sole duty of the Association as insurance
trustees shall be to receive such proceeds as are paid and to hold the same
in trust for the purposes stated herein or stated in the By-Laws and for
the benefit of the Owners and their mortgagees in the following shares:

(i) Proceeds on account of damage to Common Areas and
facilities held for the Association.

(ii) In the event a mortgagee endorsement has been issued
for any Lot, the share of the Owner shall be held in trust for the
mortgagee and the Owner as their interests may appear.

Section 2. Distribution of Insurance Proceeds. Proceeds of
insurance policies received by the Association as insurance trustee shall
be distributed to or for the benefit of the beneficial Owners in the
following manner:

(a) Expense of the Trust. All expenses of the insurance
trustees shall be first paid or provisions made therefor.

{b) Reconstruction or Repair. The remaining proceeds

-[ﬁ’g w004
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shall be paid to defray the cost of repairs. Any proceeds remaining after

defraying such cost shall be distributed to the beneficial Owners as above

provided.
Section 3. Fidelity Insurance or Bond. All persons responsible

for or authorized to expend funds or otherwise deal in the assets of the

Association or those held in trust, shall first be bonded by a fidelity
insurer to indemnify the Association for any loss or default in the
performance of their duties in an amount equal to six (6) months'
assessments plus reserves accumulated.

ARTICLE IX
USE RESTRICTIONS

Section 1. Rules and Regulations. The Board of Directors of the
Association shall have the power to formulate, amend, publish, and enforce

reasonable rules and regulations concerning the use and enjoyment of the
front yard space of each Lot and the Common Areas. Such rules and
regulatons may provide for imposition of fines or penalties for the
violation thereof, or for the violation of any of the covenants and
conditions contained in this Declaration.

Section 2. Use of Properties. No portion of the Properties

(except for temporary office of the Declarant and/or model used by

Declarant) shall be used except for residential purposes and for purposes
incicdental or accessory thereto.

Section 3. Quiet Enjovment. No cbnoxicus or offensive activity
shall be carried on upon the Properties, nor shall anything be done which
may be or may become a nuisance or annoyance to the neighborhood.

Section 4. Animals. No animals, livestock or poultry of any kind

shall be kept or maintained on any Lot or in any dwelling except that dogs,

cats or other household pets may be kept or maintained provided that they

are not kept or maintained for commercial purposes.



Section 5. Dwelling Specifications. WNo dwelling shall be
constructed or permitted to remain on any lot having an area of the main
structure, exclusive of open porches and decks, of less than 500 square
feet for a one-story dwelling, nor less than 500 square feet for a dwelling
cf more than one~story.

ARTICLE X
EASEMENTS

Section 1. All of the Properties, including Lots and Cammon Areas,
shall be subject t¢ such easements for driveways, walkways, parking areas,
water lines, sanitary sewers, storm drainage facilities, gas lines,
telephone and electric power lines and other public utilities as shall be
established by the Declarant or by his predecessors in title, prior to the
subjecting of the Properties to this Declaration; and the Association shall
have the power and authority to grant and establish upon, over, under, and
across the Common Areas conveyed to it, such further easements as are
requisite for the convenience use and enjoyment of the Properties. In
addition, there is hereby reserved in the Declarant and its agents and
employees an easement and right of ingress, egress and regress across all
Common Areas, now or hereafter owned by the Association, for the purpose of
construction of improvements within the Properties.

Section 2. All Lots shall be subject to easements for the
encroachments constructed on adjacent Lots by the Declarant to the extent
that such initial improvements actually encroach including, but not limited
to, such items as overhanging eaves, gutters and downspouts and walls.

Section 3. An easement is hereby established over the common areas
and facilities for the benefit of applicable govermmental agencies, public
utility companies and public service agencies as necessary for setting

removing and reading of meters, replacing and maintaining water, sewer and

drainage facilities, electrical, telephone, gas and cable antenna lines,

fire fighting, garbage collection, postai delivery, emergency and rescue
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Section 4. If any dwelling is located closer than five (5) feet

activities and law enforcement activities.

from its lot line, the owner thereof shall have a perpetual access easement
over the adjoining lot to the extent reasonably necessary to perform
repair, maintenance or reconstruction of his dwelling. Such repair,
maintenance or reconstruction shall be done expeditiously and, upon
completion of the work, the owner shall restore the adjoining lot to as
near the same condition as that which prevailed prior to the commencement
of the work as is reasonably practicable.

Secticn 5. Greerway — City of Raleigh Approval. Notwithstanding
any other provisions of these Declarations the Association, Owners.,
Members, Tenants of members, members guests or invitees, or families of

~ members -shall not, within the greenway area shown on the Plans of the

Propeftyrreferred to above, without the prior written consent of the City
of Raleigh;

(a) Remove any trees or vegetation;

{b) Erect gates, fences or other structures;

(c) Place any garbage receptacles;

(d) Fill or excavate;

{e) Plant vegetation or otherwise restrict or

interfere with the use, maintenance and preservation of said

greemway in its matural state, including without limitation,

recreational pursuits such as walking, bicycling and other

similar activities by the general public.

It is understood and agreed that within this greenway area, the
City of Raleigh may erect trails, trail markers, place litter receptacles,
and other convenience facilities and adopt and amend regulations concerning
the use of the greemway (including without limitation hours of operation} .,
which shall be equally applicable to the general public and the unit
owners. The Association and lot owners may adopt such other regulations
governing the use of the greerway, not inconsistent with those adopted by

the City and may enter into such agreements with the City of Raleigh as is

18
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deemed appropriate to insure the maintenance and upkeep of the greenway in 19
its natural state, free of litter and unsightly debris.

Section 6. Membership in the Associaticn as def ined hereinabove
shall be mandatory for each original purchaser and each successive

purchaser of a dwelling unit or lot.

ARTICLE XI
GENERAL PROVISIONS

Section 1. Enforsement. The Association, or any Owner, shall the
right to enforce, by any proceeding at law or in ecquity, all restrictions,
conditions, covenants, reservations, liens and charges now or hereafter
imposed by the provisions of this Declaration. Failure by the Association
or by any Owner to enforce any covenant or restriction herein contained
shall in no event be deemed a waiver of the right to do so thereafter.

Section 2. Severability. Invaiidation of anycnc cf these
covenants or restrictions by judgment or court order shall in no wise
affect any other provisions which shail remain in full force and effect.

Section 3. Amendment. The covenants and restrictions of this
Declaration shall run with and bind the land, for a term of twenty (20)
years from the date this Declaration is recorded, after which time they
shall be automatically extended for successive periods of ten {10} years.
This Declaration may be amended during the first twenty (20) year period by
an instrument signed by not less than ninety percent (90%) of thé Lot
Owners, and thereafter by an instrument signed by not less than
seventy-five percent (75%) of the Lot Owners. Amendments shall not become
effective until approved by the City Attorney of the City of Raleigh until
he, after 20 days notice fails to comment on the amendment.

Section 4. If any amendment to these covenants., conditions, and
restrictions is executed, each such amendment shall be delivered to the

Board of Directors of this Association. Thereupon, the Board of Directors
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(a) Reasonably assure itself that the amendment has been
executed by the Owners of the required number of lots. (For this purpose,
the Board may rely on its roster or members and shall not be required to
cause any title to any Lot to be examined.)

(b} Attach to the amendment a certification as to its
validity, which certification shall be executed by the Association im the
sane manner that deeds are executed. The following form of certification

is suggested:

Declarant shall enter into a contract with a Management company or manager
for the purposes of providing all elements of the operation, care,
supervision, maintenance, and management of the property. However, no such
contract shall be binding upon the Association except through express
adoption, or ratification of the terms and conditions of such contract.
Any contract or lease entered into by Declarant or by the Association while

Declarant is in control thereof shall centain a provision allowing the

Association to terminate such contract without justification or penalty

after transfer or management by Declarant to the Association.
Section 6. EHA/VA Approval. As long as there is a Class B
membership, the following actions will require the prior approval of the

Federal Housing Administration or the Veterans Administration: Annexation
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of additional pProperties, dedication of Cormon Area, and anendrent of this
Declaration of Covenants, Conditions and Restrictions.

Sectiop 7. RiQhE_Qf_Ngj;emdﬂi. Any institutional holder of a
first mortgage on a Lot will, upon Tequest, be entitled to (a) inspect the

Books and records of the Association during normal business hours, (b)

affects either a material portion of

the project or the unit securin its mortgage, (e) receive written notice
the payment of assessments or charges owed

by the owner of any unit on which it helds the mortgage, (f) receive

written notice of a lapse, cancellation, or material modification of any

insurance Folicy or fidelity bond maintained by the Owners' Association,

{g) receive written notice of any proposed action that requires the content
of a specified pPercentage of mortgage holders, and (h) be furnished with a
copy of the master insurance policy.
ARTICLE XTI
ELECTRICAL SERVICE

Declarant reserves the right to subject the above descrii_:ed
Property to a contract with Carolina Power and Light Cempany for the
installation of underground electric cables and/or the installation of

Street lighting,
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with the permit and plans and specifications hereafter issued and approved

by the North Carolina Enviromental Management Commission:; and shall
thereafter properly operate and maintain such systems and facilities in
accordance with applicable permit provisicns and law until each system and
facilities have been transferred to the Association.

2. The Declarant shall not transfer ownership of the waste water

collection system, or the waste water treatment and/or disposal facilities

to the Asscociation until they have been inspected and a permit issued to

the Association by the North Carolina Envirommental Management Commission.

3. When the Association comes into legal existence, the Developer
who will be the sole member of the Association, will cause the Association
to join in the execution of this agreement before any unit is conveyed to
any person, firm or corporation that will become a member of the
Association, to assure }:hat the Association will be bound by this agreement
to the same extent as it the Association were presently existing and
executing this agreement with the Declarant and the North Carolina
Envirarental Management Commission. After causing the Association to
execute this agreement, the Declarant will return to the North Carolina
Enviramental Management Commission an executed copy of this agreement. The
Association, thereafter will apply for reissuance of the permit to the
Bssociation for operation of the system. The conveyance of the waste water
system to the Association shall be subject to the contract entered into
between the Declarant and the City of Raleigh.

4. The Association, after transfer of cwnership of the waste water
collection system, and waste water treatment and/or disposal facilities to
it by the Declarant, shall thereafter properly maintain and operate the
waste water collection system and waste water treatment or disposal
facilities and appurtenances theretc in conformity with law and the
provisions of the permit for construction, operation, repair, and

maintenance of the system and facilities hereafter issued by the North
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Carolina Enviromental Management Cammission; and in order to provide the
necessary funds to carry out such construction, operation, repair and
maintenance, the Association shall levy and collect the assessments
provided for in its By-Laws, including special or additional assessments,
and in the event that the sum realized by the levy of such assessments

shall not be adequate to maintain and operate the system and facilities as

required by law and permit provision, the Association shall take such

action as is necessary to secure funds adequate for such purposes.

5. In oréer to assure that there shall be funds readily available
Lo repair or re-construct the waster water collection system, waste water
treatment and/or disposal facilities, in the event of severe damages or
destruction, the Association shall Create, maintain and use the contingency
funds as provided in its By-Laws. The Association in its duly filed
By-Laws, shall identify the entire wastewater treatment, collection and
disposal system as a common area which will receive the highest priority
for expenditures by the Association except for Federal, State and local
taxes, and insurance.

6. If a waste water collection system or waste water treatment
and/or disposal facility provided by and city, town, village, county, water
and sewer authorities, or other unit of govermment shall hereinafter become
available to serve the Smoketree Homeowners Association properties, the
owner of the waste water collection System, and waste water treatment
and/or disposal facilities or any portion thereof, serving the
condominiums, whether it be the Association or the Declarant, shall take
such action as is necessary to cause the existing and future waste waters
to be accepted and discharged into said goverrmental systems; and shall
convey or transfer as much of the wastewater collection system and waste
water treatment and/or disposal facilities and such necessary easements as

the governmental unit may require as a condition of accepting the waste

water.




oo JA03 #6992

7. The Association, recognizing that it would be contrary to the 24

public interest and the public interest and the public health, safety and
welfare to enter into veoluntary dissolution without having made adequate
provision for the continued proper maintenance, repair and operation of its

waste water collection system and waste water treatment and/or disposal

facilities, shall not enter into voluntary dissolution without first having
transferred its system and facilities to same person, corporation or other
entity acceptable to and approved by the North Carolina Enviromental

Management Commission by the issuance of a permit.

8. The Association shall not transfer, convey, assign or otherwise

relinquish or release its responsibility for the operation and maintenance

of its waste water collection system and waste water treatment and/or

disposal facilities until it has first secured the written approval of the

North Carolina Enviromental Management Commission.
ARTICLE XTIV

In no case shall the City be responsible for failing to provide any
emergency or regular fire, police or other public service to such
developments or their occupants when such failure is due to the lack of
access to such areas due to inadequate design or construction, blocking of
access routes, or any other factor within the control of the developer,
homeowner's association or occupants.

IN WITNESS WHEREOF, the undersigned, being the Declarant herein,

has hereunto set its hand and seal this lst day of October, 1984. .

SMORETREE DEVELOPMENT, INC.

Secretary
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¥ “secretary
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¥ secretary

CERTIFICATION OF VALIDITY OF AMENDMENT TO OOVENANTS
CONDITIONS AND RESTRICTIONS OF SMOKETREE HOMECWNERS ASSOCIATION

The undersigned hereby certify that the foregoing amendments were
duly adopted by a joint meeting of the directors and members of the

Association held on October 1, 1984.
SMOKETREE HOMECWNERS ASSOCIATION

BY: —7/’? /M

“ President




State of North Carolina

County of Wake LAfd 3‘—‘103 FAGE 994

I, a Notary Public of the County and State aforesaid, certify that
William E. Parrish, personally came before me this day and acknowledged
that he is the Secretary of Smoketree Development, Inc., a North Carolina
corporation, and that by authority duly given and as the act of the
corporation, the foregoing instrument was signed in its name by its

President, sealed with its corporate seal and attested by him as its
Secretary.

Witness my hand and notarial seal, this the 1st day of October,

w e

1984.

My Commission Expires:

-14-%9

State of MNorth Carolina y,

. Q
County of Wake S e ouA s
R

I, & Notary Public of the County and State aforesaid, certify that
William E. Parrish, personally came before me this day and acknowledged
that he is the Secretary of Regency Residential, Inc., a North Carolina
corporation, and that by authority duly given and as the act of the
corporation, the foregoing instrument was signed in its name by its

President, sealed with its corporate seal and attested by him as its
Secretary.

Witness my hand and notarial seal, this the lst day of October,
1984,

My Commission Expires:

[- (151

NORTH CARCLINA
WAKE OOUNTY

I a Notary Public in and of said county and state do hereby certify

that William E. Parrish and George Van Nortwick, partners of Van Parrish
Associates, each perscnally appeared before me this day and acknowledged
the due execution of the foregoing instrument.

Witness my hand and notarial seal, this the 1st day of October,

1984. ‘d““ﬁﬂ'ﬁ“&h’

My Commission Expires:

1111-81




Ctate of North Carclina
County of Wake s 0403 mie 935

I, a Notary Public of the County and State aforesaid, certify that
William E. Parrish, personally came before me this day and acknowledged
that he is the Secretary of Smoketree Homeowners Association, a North
Carolina corporation, and that by authority duly given and as the act of
the corporation, the foregoing instrument was signed in its name by its

President, sealed with its corporate seal and attested by him as its
Secretary.

Witness my hand and notarial seal, this the lst day of October,
1964,

My Camission Expires:

/-{1-%1]

, 4'.' Varnaaer® Q‘
i COUN e

W1geggrantt

NORTH CAROLINA — WAKE COUNTY -

/

Y D i G )
The foregoing cartificate S o e Lt Ofrrrclaad

Notar(yMies) Public is
(are) certified to be correct. This insirument and this certificate are duly registered at the date and time
and in the book and page shown on the lirst page hereof,

KENNETH C. WILKINS, Register of Deeds

. o 2 (lrne el

AssT/ Deputy Register of Deeds
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EXHIBIT A so%SﬁEﬁ:mﬁ,a:

. + Wake County Registry;
with the line of Hathaway North 47 degrees 35
n iron stake; runs thence South 52

ron stake; runs thence North 45 degrees 46 minutes 58
seconds West 189.63 feet to an iron stake; runs thence North 18 degrees 10
minutes 50 seconds West 806.41 feet to an iron stake; runs thence North 46
degrees 24 minutes 54 seconds West 107.04 feet to an iron stake; runs
thence North 49 degrees 38 minutes 52 seconds East 22..65 feet to an iron
Stake; runs thence North 36 degrees 39 minutes 55 seconds West 197.70 feet
to an iron stake, the point and place of beginning, being all of that
certain tract of land containing 20.9201 acres as shown by map and survey
of Robert T. Newcomb, III, Registered Land Surveyor, dated 5-3-84 entitled
"Property of Smoketree Development, Inc., Neuse Township, Wake County,
North Carolina.”
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Z=aIUNTHT at an iron stake in the eastern right-of-way line of U.S. Zighway 1,
cs=zi¢ iron stake being located South 34° 34" 55" West 138.96 feet from & stake
whicn is the Southeast intersection of the right-of-way of U.S. Highway 1
zn3 Allen Drive; runs thence South 36° 39' 55" Fast 141.27 fest to an iron ol is2;
-ans thence South 41° 54' 36" West 78.5% fee: to an iron pipe; runs thence South
1ge 22' 50" Tast 282.29 feet to an iron pipe; runs thence North 49° 38' 52"
Tas= 121,48 feet to an existing iron pip2 in the center of Allen Drive; runs
tr=mce with the centerline of Allen Drive worth 36° 39' 35" West 197.70 feet
1o a szzke; runs thence North 47° 35t 15" Sast 30.15 feet to an iron stake in
the ™ ~ern line of Allen Drive; thence continuing Worth 47° 35° 15" Tast
502,74 Zaa:z tp an svisting iron pipe; runs thence along the centerline of
7i1liam . Fulford, Jr. progeriy South 520 3g@' 43" East 151.59 fest to an iron
cipa, Southn 57° 30" 477 =2st 306.50 feet to an iron pipe, South 52° 44' 24"
Tzst 677.24 f=2et to an iron oige, South 42° 15' 03" Tast 834.03 feet to an
iron pip2, end South 36° 26' 14" Tast 895.99 feet to an iron pipe; runs thence
South 00° 26' 04" West 1633.44 feet to an iron pipe in the nporthern line of
Jeffrasvs propsriy; ruas tnence aiong the thread of Marsh Creek in a wastern
=2nd noritwestern dirzction to én iron pice, a corner of £:hel, Inc. DILODErLY,
ihe t-avarse lina along said creek b2ing as fnallowings: tiorth 87° 347 os"
fimse 220.77 feet, South 76° 51" 117 lest £2.85 fest, lorth 82° 29' 26" West
35.22 faet, Worth 60° 08 A5" wast 197.15 feet, énd jorth 36° 17' 532" West
147.03 feat to an iron stare set at a fence corner, cornsr of =ihel, Inc.
sropzriy; runs-thence along the eastern line oZ gthel, Inc. nronperty North
0o° 08' 33" tast 727.70 feet to an existing iron pipe at a fence cornear;
runs thencs along the northern line of Ethel, Inc. property Worth 82° 10' 557
Vrest 1514.40 feat to an iron set at a fence corner; runs thence Worth 45°
25' 53" West 479.90 feet to an iron set at a fence corner; runs thence North
18° 10' 50" West 336 41 femt to an iron pipe set at a large White Cak; runs
thence YWorth 46° 24° 547 107.04 feet toc an existing iron plpe; rans
thence Worth 46° 24' 54" 278.23 feet to an 2xisting iron pilps; and runs
shence Worth 46° 24' 54" We 122.20 feet to an iron pip2 in the castern
rlght of-way line of U.S. Highway 1; runs thence along the c¢astern right-of-way
o

of U.S. Highway 1 North 34° 54' 557 East 134.02 fest to an iron pipe, the
point and place of 3eginning, and containing 82.596 acres, according to survay
~and plat prepared by Robert T. lewcomb, III, Registered Land Surveyor, cated
January, 19283.




