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STATE OF NORTH CAROLINA AMENDMENT TO DECLARATION
OF
COUNTY OF WAKE PROTECTIVE COVENANTS, CONDITIONS,
AND RESTRICTIONS
FOR
THE MONTCLAIR SUBDIVISION

THIS AMENDMENT to the Declaration of Protective Cqyenants, Conditions and
Restrictions for the Montclair Subdivision made this the é day of , 2002 by
the Lot Owners of all Lots subject to the said Declaration within the Montclair Subdivision.

THAT WHEREAS, MONTCLAIR, L.L.C., a North Carolina limited liability company
(hereinafter, the “Declarant”), caused to be recorded on 16 September 1998 a “Declaration of
Protective Covenants, Conditions and Restrictions for the Montclair Subdivision” (hereinafter, also,
the “Declaration”) in Book 8146, Page 2451 of the Wake County Registry; and

WHEREAS, Declarant, its successors and/or assigns, is no longer a Lot Owner as defined in
the Declaration; and

WHEREAS, Article VIIL, Paragraph A, of the Declaration provides that in the event and at
such time as the Declarant, its successors and/or assigns, is no longer a Lot Owner, such Declaration
may be amended at any time by an instrument signed by not less than two-thirds (33) of the Lot
Owners of the Subdivision, as defined in the Declaration; and in addition, any amendment must be
recorded in the Wake County Registry to be effective;

NOW, THEREFORE, the undersigned do hereby declare that the Declaration of Protective
Covenants, Conditions and Restrictions for the Montclair Subdivision shall be amended as follows:

1. To amend Article I of the Declaration entitled “Definitions” by deleting Paragraph A
thereof entitled “Architectural Committee” in its entirety; and further deleting Paragraph F thereof
entitled “Landscape Committee” in its entirety; and such Paragraphs A and F shall be null and void.

2, To further amend Article I of the Declaration entitled “Definitions” by inserting
therein immediately after existing Paragraph “L” thereof a new Paragraph “M” entitled “Common
Property”; a new Paragraph “N” entitled “Association; a new Paragraph “0O” entitled “Board of
Directors or Board”, and a new Paragraph “P” entitled “Common Expenses”, as follows:

M. ?Common Property” shall mean any and all real and personal
property and easements and other interests therein, including, but not limited to,
Entryway Easements/Streetscape Buffer Areas as defined in the Declaration,
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together with the facilities and improvements located thereon, now or hereafter
owned by the Association for the common use and enjoyment of the Lot Owners.

N. “Association” shall mean Montclair Homeowners Association, a
nonprofit North Carolina corporation, its successors and assigns.

0. “Board of Directors or Board” of the Association shall be the
appointed or elected body, as applicable, having its normal meaning under North
Carolina law.

P. “Common Expenses” shall mean the expense anticipated or actually
incurred by the Association in maintaining, repairing, replacing, insuring and
operating the Common Property, including, without limit, the payment of ad
valorem taxes and assessments levied against the Common Property, and otherwise
for the benefit of all Lots.

3.

To amend the Declaration by deleting the existing Article II in its entirety (entitled

“Subjecting Additional Property to the Declaration™), and inserting in lieu thereof a new Article II
entitled “Creation of Homeowners Association” as follows:

ARTICLE I

CREATION OF HOMEOWNERS ASSOCIATION

Every person or entity who is a record owner of a fee or undivided interest
in any Lot which is subject to the Declaration, including contract sellers or builders,
shall be a member of the Montclair Homeowners Association (hereinafter, also, the
“Association”), which may be incorporated and managed by a Board of Directors
pursuant to lawfully adopted Bylaws for the corporation. The foregoing is not
intended to include persons or entities who hold an interest merely as security for the
performance of an obligation. Membership shall be appurtenant to and may not be
separated from ownership of any Lot which is subject to assessment by the
Association. Ownership of such Lot shall be the sole qualification for membership.
The Bylaws for said corporation shall be adopted only with the approval of 2/3 of
the members of the Association who are voting in person or by proxy at the initial
organizational meeting of the corporation.

The Association shall have one class of members, which shall be comprised
of all of the Lot Owners of Lots subject to the Declaration. Each member shall be
entitled to one vote for each Lot in which they hold the interest required for
membership by this Paragraph. When more than one person holds such interest in
any Lot, all such persons shall be members, and the vote for such Lot, shall be
exercised as the majority of such persons among themselves determine; however, in
no event may more than one vote be cast with respect to any one Lot. Fractional
voting shall be prohibited. At any meeting of the members, a representation by any
of such persons that a majority of such persons have agreed as to the vote for such
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Lot shall be conclusive unless another of such persons contests such representation
at such meeting prior to the casting of such vote.

4,

To amend Article III of the Declaration entitled “Architectural Control and

Architectural Committee” by deleting said Article III in its entirety and inserting in lieu thereof a
new Article III entitled “Architectural Control” as follows:

ARTICLE III

ARCHITECTURAL CONTROL

No site preparation or initial construction, erection, or installation of any
improvements, including, but not limited to, residences, buildings, outbuildings,
fences, swimming pools, walls and other structures, shall be undertaken upon any
Lot, nor shall any exterior addition, change or alteration therein be made until the
plans and specifications therefor, showing the nature, kind, shape, height, color,
materials, and plat showing the location of the proposed improvements shall have
been submitted to the Board of Directors of the Association and expressly
approved in writing by the Association’s Board of Directors with respect to
conformity and harmony of external design with existing improvements in the
Subdivision, and as to location of the improvements with respect to topography
and finished ground elevation. Only dwellings and other improvements which
have been approved in writing by the Board prior to commencing clearing,
grading, or construction of any kind on a Lot will be permitted. All improvements
shall comply with the plans as presented and as approved, or conditionally
approved, unless changes are approved in writing by the Board. The Board shall
have the authority to condition its approval of any proposed improvement or
alteration upon completion of the approved improvement or alteration within a
specific time frame, such time frame to be reasonable in light of the improvement
or alteration sought to be completed.

In the event the Board fails to approve or disapprove any completed
request for approval within sixty (60) days after said plans and specifications have
been submitted to it, such approval will not be required and this Paragraph will be
deemed to have been complied with; provided, however, that the plans and
specifications required to be submitted shall not be deemed to have been received
by the Board if they contain inaccurate or erroneous information or fail to present
adequate information upon which the Board can arrive at a decision. No member
of the Board shall be entitled to any compensation for services performed
pursuant to this Article. The Board of Directors shall have the right, at its election,
but shall not be required to, enter upon any of the Lots during site preparation or
construction, erection or installation of any improvements to inspect the work being
undertaken, and to determine that such work is being performed in conformity with
the approved plans and specifications and in a good and workmanlike manner,
utilizing approved methods and good quality materials.
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The Board of Directors shall have the authority to promulgate from time to
time Architectural Standards and Guidelines which may be used as a guide to lot
owners for the types of architectural changes or improvements to be made to a lot,
provided further, however, the initial Architectural Standards and Guidelines shall
not become effective without the affirmative vote of not less than two-thirds (%3) of
the members of the Association, who are voting in person or by proxy at a meeting
duly called for that purpose. Said Architectural Standards and Guidelines shall be
published to every member of the Association. Thereafter, the Board of Directors
shall have the right to amend the initial Architectural Standards and Guidelines
provided all changes are published to the lot owners within 30 days of adoption of
same by the Board.

5.

To amend Article IV of the Declaration entitled “Maintenance Assessments and

Landscape Committee by deleting said Article IV in its entirety and inserting in lieu thereof a new
Article IV entitled “Maintenance Assessments” as follows:

ARTICLE IV

MAINTENANCE ASSESSMENTS

A. Creation of the Lien and Personal Obligation of Assessments. The
Lot Owner of each Lot owned within the Montclair Subdivision hereby covenants,
and each Lot Owner of any Lot and by acceptance of a deed therefor, whether or
not it shall be so expressed in such deed, is deemed to covenant and agree to pay to
the Association; (1) annual assessments or charges, and (2) special assessments for
extraordinary maintenance and capital improvements. The annual and special
assessments, together with interest, late fees, costs, and reasonable attorney's fees
for collection, shall be a charge on the land and shall be a continuing lien upon the
Lot against which each such assessment is made. Each such assessment, together
with interest, costs, late fees and reasonable attorney's fees, shall also be the
personal obligation of the person who was the Lot Owner of such property at the
time when the assessment fell due. The personal obligation for the delinquent
assessments shall not pass to his successors in title, unless expressly assumed by
them. Provided, however, that nothing herein shall obligate the Lot Owner of any
Lot upon which a dwelling has not been constructed to pay the assessment created
under this paragraph.

The Association shall also have the authority, through the Board of
Directors, to establish, fix and levy a special assessment on any Lot to secure the
liability of the Lot Owner thereof to the Association arising from breach by such
Lot Owner of any of the provisions of this Declaration, which breach shall require
the expenditure of time and money or both, by the Association for repair or remedy.

Each Lot Owner for himself, his heirs, successors and assigns covenants to
pay each assessment levied by the Association on the parcel described in such
conveyance to him within then ten (10) days after receipt of an invoice for the
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same, and further covenants that if said charge shall not be paid within thirty (30)
days from the date that said invoice is deposited, postage prepaid in the United
States mail, in an envelope addressed to such Lot Owner at the address of the parcel
or to such other address as said Lot Owner shall have designated, the amount of
such charge shall become a lien upon said Lot Owner's Lot and shall continue to be
such lien until fully paid.

B. Purpose of Assessments. The assessments levied by the Association
shall be used exclusively to accomplish the maintenance responsibilities for the
Common Property located within the Montclair Subdivision, including, but not
limited to, landscaping, drainage and repairs to Common Property, and to promote
the recreation, health, safety, and welfare of the residents of the Montclair
Subdivision, the employment of counsel, accountants and other professionals for
the Association when necessary, and such other needs as may arise.

C. Annual Assessment.

L. The initial annual assessment for each Lot within the
Montclair Subdivision shall not exceed $210. Subsequent annual assessments shall
be set by the Board of the Association for each year thereafter. The annual
assessment as initially established herein may be increased by the Board without
approval by the membership of the Association by an amount per year not to
exceed five percent (5%) of the amount of the annual assessment of the
immediately preceding calendar year.

2. Subject to the provisions of this Paragraph, the annual
assessment may be increased without limit by the written approval of not less than
two-thirds (%) of the members of the Association, as defined in the Declaration.

D. Special Assessments. In addition to the other assessments
authorized herein, the Association may levy special assessments upon written
approval by not less than two-thirds (%) of the members of the Association, as
defined in the Declaration. Any such special assessments shall be paid as
determined by the Board, and the Board may permit such special assessments to be
paid in installments extending beyond the fiscal year in which the special
assessment is imposed.

E. Uniform Rate of Assessment. Both annual and special assessments
must be fixed at a uniform rate for all Lots and may be collected on a monthly,
quarterly, semi-annual or annual basis.

F. Date of Commencement of Annual Assessments: Due Dates. The
Board of Directors shall fix the amount of the annual assessment against each Lot
at least thirty (30) days in advance of each annual assessment period, Written
notice of the annual assessment shall be sent to every Lot Owner subject thereto.
The due dates shall be established by the Board of Directors. The Association
shall, upon demand, and for a reasonable charge, furnish a certificate signed by an
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officer of the Association setting forth whether the assessments on a specified Lot
have been paid. A properly executed certificate of the Association as to the status
of assessments on a Lot is binding upon the Association as of the date of issuance.
Assessments shall commence for each Lot upon the certificate of occupancy being
issued for the dwelling constructed on the Lot, and the assessment shall be collected
on a pro-rata basis for the year, based upon the date of issuance of the certificate of
occupancy.

G. Effect of Nonpayment of Assessments: Remedies of Association.
Any assessment not paid within thirty (30) days after the due date shall bear interest
from the due date at the rate of eight percent (8%) per annum, which rate can be
increased in the discretion of the Board of Directors; provided such increase does
not exceed the highest rate of interest permitted by North Carolina law. The
Association may bring an action at law against the Lot Owner personally obligated
to pay the same, and/or foreclose the lien against the property. No Lot Owner may
bring an action at law against another Lot Owner personally obligated to pay the
same, or foreclose the lien against the property. No Lot Owner may waive or
otherwise escape liability for the assessments provided for herein by abandonment
of his/her Lot.

H. Subordination of the Lien to Mortgages and Ad Valorem Taxes.
The lien of the assessments provided for herein shall be subordinate to the lien of
any first mortgage (or deed of trust) and ad valorem taxes. Sale or transfer of any
Lot shall not affect the assessment lien. However, the sale or transfer of any Lot
pursuant to such mortgage or tax foreclosure or any proceeding in licu thereof shall
extinguish the lien of such assessments as to payments that became due prior to
such sale or fransfer. No sale or transfer shall relieve such Lot from liability for any
assessments thereafter becoming due or from the lien thereof.

6. To amend Article V of the Declaration to correct an original typographical error in
the numbering of sub-paragraphs, by renumbering the Paragraph entitled “Dwelling Size” to be
subparagraph “4(a),” rather than a duplicate subparagraph “4.” To further amend the new
subparagraph “4(a)” of Article V of the Declaration by deleting the phrase “One Thousand Seven
Hundred (1700),” and inserting in lieu thereof the following phrase: “Two Thousand Six Hundred
(2600).”

7. To generally amend the Declaration by deleting any and all references to
“Architectural Committee” wherever that term may appear therein, and in each instance
substituting and inserting in lieu thereof the term “Board of Directors of the Association.”

8. This Amendment shall be effective upon recordation in the Office of the
Wake County Register of Deeds.

9. Except as amended hereinabove, the remaining portions of the Declaration
as originally recorded are hereby restated and re-acknowledged.
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IN WITNESS WHEREOQF, the undersigned, being at least two-thirds (¥4) of the Lot Owners
of Lots within the Montclair Subdivision, have consented to this Amendment and have caused this
Amendment to be executed under seal in their names, the day and year first above written.
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NORTH CAROLINA

ACKNOWLEDGMENT
WAKE COUNTY

&Wom / é/h}qﬂa notary public of Wake County, North Carolina,
certify that KARINA PATE personally appeared before me this day, and being duly sworn, stated
that in his/her presence the following individuals signed the foregoing instrument:

Constance igie W f Lisa A. Musmanno
Kathleen M. Gioia Diane D. Butler
Greg L. Chartier Brian Pate
Michael P. Calareo Mary E. Cart
Michael P. Gleason Elliott M. Blades
John P. Mohr David Worley
Kimberly A. Pilosim Mauro Zallocco
Rick S. Mauney Susan C. Tarabokia
Jamie Sharpe Faye Doe-Alexander
Frank Barber Rose M. Joseph
. Scott Macaleer Reginald T. Skinner
Linda Scott Stephen Frank
Henry W. Enswiler Ming Horn Hwang
Jim Stamatelos Henry Lai
Jemi Samuel David G. Quidort, Jr.
Kyle Skrinak Chinh Nguyen
Michael E. Johnson Zigiang Cheng
Donna M. Moore Justin Nguyen
Christopher D. Weston . Weslev M. Fenske
Kathrvn E. Peterson Stephen C. Magee
Lisa Cunningham Kathleen .aRosa
Alan D. Holmes Jov A. Jurgensen

Sandra K. Hobbs

[ G T

Signature of Karina Pate

—— Witness my hand and official seal, this Z5*'day of /l/ a‘z}ennA.UL) ,2002.
B GﬁleIaTS’ea%"fw @Ww&tw j
FON0TAR ", 20 Notary Public
§ & E' ' DA : 67 ; / /
‘%?ﬁgﬁ(&pm %ci I%gplres % /7: 20077

"‘iunnﬂ“ ---
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&mfm ce DC(C’/T

(name of owner)

Kffn/éftiu H. é’/uo/‘/?

Zj‘mm

7
(name of owner)

Gree, [ Cuprmies.

(name of owner)

MI\,: j’lﬂe[ “P Ca‘a\rc o

(name of owner)

m‘dm{e/\ P (77'6050\/\

(name of owner)

Souw € MoHe

{name of owner)

Armbey £ Mg

(name of owner)

(name of owner)

i/’ ¢ Q
(name of owner)

(namaf/({ﬁowner)
M Cmy

(ﬁame of owner)

Wihod P I9Lesn)

(name of owner)

L s =,

{name of oW

(name of owner)
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(Name of (212 M (Name of Owner)
(SEAL) y s/ (SEAL)
(Si gnature as, r1nted) (Signature as printed)
A 6%@ 7 §>
Tnantte M eilgwe broger~ Do Moo

(Nameyof Owner, (Name of Qwner) 7
f AL) AN, )

( ignature as printed) (Signature as printed)

LinvdA Scom
(Name of Owner) (Nameyof Owner)
(SEAL) EAL)
(Signature as printed) (Signature as printed)

—\Aamau Ql E«\lsm\ Sim  SHematetss
(Name of OW ner) (Name of Owner)
é}mﬂfd %\M\p———(sﬁu‘ }4& MSEAL)

npture as printed) 1gnature as printed)
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J:'m{ C:nmmé k

(Name of Owner)

ik

sveco /| (SEAL)
($ignature as prmted)

/5///?.0/ Z \/3/ 155

(Si gnatn/re oﬁ/prmted)

, ASEAL)

C/’\r}g‘"{?@l\@/ 0 \/\]Pg%é'\

(Name of O ner)
M (SEAL)

(Signature as printed)

Diane D iu#/@f
d/ﬁ/ r(

of Owner)
S sy

(Signature as printed)

Lyie  SKRWAY
(Name of Owner)

WA (SEAL)
(Signature as printed)

AD)VW\(,L M. Hocee

(Name of Owner)

WWWQSEAL)

(Signature as printed)

L/ﬁa A Musm@,}h@
(Name of Owner)

7% s (SEAL)
(Signature as printed)

[O) rlan f mWLﬂ
(Name of Owner)
i A s

(Slgnature as prmted)
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A1aV] E, Car“fL

(Name of Owner)

(SEAL)
(Signfaturg jas printed)

David  Woriey
(Name of Owner)

Y [l (sEaL

\@gnatu‘;'e as pril}léd)

Susom mglra\oo{da

(Name of Owner)
Ut (} . xjd/iﬂ/ﬁé_@

(Signature as printed)

Rose M. Jos ehk

(Name of Owner)

[&‘_&ﬂhg%‘&aa@l(‘(smm
(Signature as pifjhted)

ol oth U, Blades

(Name of Own@
SEAL)

(Slgn}tﬁe %nted)
Mau vo 26:/ /éC(u

of Owner)

(SEAL)
(Signature as printed)

Faye Doe- Mexandee
(Name of Owner)

— AL)
(Signdtyre as printed)

)?&/NJ/T Sé nner”

(Sighature as printed)
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\ 5’}’6 P}/\Cl’l ﬁdl&t

(Name of Owner)

mf— EFM (SEAL)

(Stenature as printed)

Henry Lo

(Name of Qfvner)
P /AT BA (sEAL

(Signattifeas prinfed)

U N NGUYEN

{Name of Owner)

/"
M (SEAL)

(Signature as print

‘3—(;5 71,(\/ /\foj VLW\

(Name of Cwner) ¢/
(SEAL)
(Sigpéture 45 prj

M IWGHORN /7 Whp &

(Name of Owner)
s

7 ] {SEAL)

(Signature Wted)

Dﬂ‘;\b ("r QU:QC’/:T J‘(
{Name of Owner) -

<E ) 244@9__4_ ifé‘(SEAL)
(Signature as printed)

ZIRIANG CHENG

{Name of Owner)

(SEAL)

(Signature as printed)

Wesicy M Fewshe

(Nam Of Ome%ﬂ/
4 m (SEAL)

(Signa@xe as printed)
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Ravnegn E.
(Name of Owner)

K&Wﬁum £, @W(SEAL)

(Si gnature\as printed)

6’*6(‘5())*\

L1sA (,unnu/\aham

(Name of Qwner)

e (SEAL)
Signature as print

/

(éégwng /(\é AAH
L3

(SEAL)

(Signature as printed)

Sandra K+ Hobbs

(Name of Owner)
AL)
(Signature as printd)

Stephew ¢ Mageoe.

(Name of Owner)

C W (G422 (sEAL)

(Signature as pnnted)

/(/ Pt e Lﬂ/ﬁﬂsﬂ—

ame of Owner)

L7%:!J‘«Cﬁ—»——%)é‘“—(SEAL)

(Signature as printed)

To &Tukg\ensm
il%lse%f Owngf a

EAL)

(Sigyatfre as prnted)

(Name of Owner)

(SEAL)

(Signature as printed)
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Laura 1t Riddicx
negister of Deeds
Wake County, ni
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Yellow probate sheet is a vital part of your recorded document.
Please retain with original document and submit for rerecording.

@n Wake County Register of Deeds
WAKE Laura M. Riddick
COUNTY Register of Deeds

NORTH CAROLINA

North Carolina - Wake County

The foregoing certificate of 7 ,

Notary(ies) Public is (are) certified to be correct. This instrument
and this certificate are duly registered at the date and time and in the book and
page shown on the first page hereof.

Laura M. Riddick, Register of Deeds

By: %Lﬂ/ %%/fm‘/

Assistant/Deput¥y Register of Deeds
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