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THIS DECLARATION, made this 25 day of November, 1997, by MOSs

CREEK INVESTMENTS, LLC, a North Carolina Limited Liability Company (hereinafter called

"Company"), and the undersigned Unit Owners (the "Unit Owners").

WITNESSETH

WHEREAS, the Company and the Unit Owners are the owners of

the real property described in Article II ofthis Declaratio
n and desire to create

thereon a planned developm
ent community with representation of residential and

recreational uses to be known as "Moss Creek"

WHEREAS, the Company and the Unit Owners desire to provide

for the preservation of values and for the maintenance of common facilities and

services and for a vehicle for the administration and enforcement of covenants

and restrictions:

WHEREAS, the Company has caused or will cause to be

incorporated under the laws of the State of North Carolina, a non-profit

corporation, Moss Creek Community Association, Inc., for the purpose of

exercising the functions afores
aid, and which are hereinafter more fully set forth;

NOW, THEREFORE, the Company and the Unit Owners declare

that the real property described in Article II, and such additions thereto as may

hereinafter be made pursuant to Article II hereof, is and shall be held, transferred,

sold, conveyed, given, donated, leased, occupied and used s
ubject to the

covenants, restrictions, conditions, easements
, charges, assessments

("Assessments"), affirmative obligations, and liens (all hereinafter sometimes

referred to as "the Covenants" or the "Covenants and Restrictions") hereinafter

set forth.

ARTICLE I

DEFINITIONS

The following words and terms when used in this Declaration or

any supplemental declaration (unless the context shall clearly indicate otherwise)

shall have the following meanings:
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(a) "Association shall mean and refer to Moss Creek

Community Association, Inc., a North Carolina non-profit corporation, its

successors and assigns.

(b) "Moss Creek" shall mean and refer to the lands in Wake

Forest, North Carolina, which are shown as a part of Moss Creek on the

Company's Master Plan as revised from time to time.

(c). "Company" shall mean Moss Creek Investments, LLC, а

North Carolina Limited Liability Company, its successors and assigns.

(d) "Developer" shall mean Moss Creek Investments, LLC, a

North Carolina Limited Liability Company, its successors and assigns.

(e) "Affiliate" shall mean any corporation owning more than

fifty percent (50%) of the voting stock of the Company or Developer, or which is

owned or controlled by the Company or the Developer, and any partnership or

joint venture in which the Company or the Developer has a fifty percent (50%) or

more of the cash flow from such partnership or joint venture.

(f)The "Properties" shall mean and refer to the existing

property described in Article II hereof, and additions thereto, as are subjected to

this Declaration or any Supplementary Declaration under the provisions of Article

II hereof.

(g) "Residential Lot" shall mean any subdivided parcel of land

located within the Properties for which no building permit has been issued by the

appropriate governmental authorities and which parcel is intended for use as a site

for a Single-Family Detached Dwelling as shown upon any recorded final

subdivision map of any part of the Properties. No parcel shall, however, be

classified as a Residential Lot until the first day of the month following the

recording of a Plat in the Register of Deeds of Wake County, North Carolina,

showing such Residential Lot.

(h) "Unsubdivided Land” shall mean and refer to all land in the

Existing Property described in Article II hereof, and additions thereto, as are

subjected to this Declaration by any supplemental declaration under the

provisions of Article II hereof, which has not been subdivided into and classified

as Residential Lots or Family Dwelling Units, through metes and bounds

subdivision plats recorded in the Register of Deeds of Wake County, North

Carolina provided, however, that "Unsubdivided Land" shall not include any
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property which also qualifies as "Exempt Property" in paragraph (j) ofthis Article

I. Unsubdivided Land, or portions thereof, shall remain classified as such until

subdivided and classifiable as a Residential Lot or Lots or Development Unit

Parcel pursuant to Section 3 of Article V.

(i) "Family Dwelling Unit" shall mean and refer to any

improved property or any property formerly classified a Residential Lot for which

a building permit has been issued by the appropriate governmental authorities,

which property is located within the Properties and intended for use as a Single-

Family Dwelling located within the Properties.

(j) "Exempt Property" shall mean and refer to the following

classifications of property within the Properties, which property shall be exempt

only from the payment of dues;

(1) All land designated on the Master Plan for intended use, or

by actual use if applicable, for indoor and outdoor recreational and community

facilities (if any) owned and operated by the Company, the Company's Affiliates,

the Developer, the Developer's Affiliates, and the Associates.

(2) All lands and any improvements thereon designated in any

way as Common Properties;

(3) All lands designated on the Master Plan or on recorded

plats as Open Space (hereinafter referred to as "Open Space Areas"), and any

improvements thereon which are defined in subparagraph (1) ofthis paragraph (j);

(4) Property which is used for the maintenance, operation and

service of facilities within Common Properties and facilities within Open Space

Areas which are defined in subparagraph (3) of this paragraph (j);

(5) Property which is used for the maintenance, operation, and

service of utilities within the Properties

(k) "Owner shall mean and refer to the Owner as shown by the

Real Estate Records in the Register of Deeds Office of Wake County, North

Carolina, whether it be one (1) or more persons, firms, associations, corporations,

or other legal entities, of fee simple title to any Residential Lot, Family Dwelling

Unit, or Unsubdivided Land situated upon the Properties but, notwithstanding any

applicable theory of a deed of trust, shall not mean or refer to the mortgagees or
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holder of a deed oftrust, its successors or assigns, unless and pursuant to

foreclosure or a proceeding oror deed in lieu of foreclosure; nor shall the term

"Owner" mean or refer to any lessee or Tenant of the Owner. In the event that

there is recorded in the Office ofthe Register of Deeds of Wake County, North

Carolina, a long-term contract of sale covering any Lot or Parcel of land within

the Properties, the Owner of such Lot or Parcel ofland shall be the Purchaser

under said contract and not the fee simple title holder. A long-term contract of

sale shall be one where the Purchaser is required to make payments for the

Property for a period of extending beyond nine (9) months from the date of the

contract and where the Purchaser does not receive title to the Property until all

such payments are made, although the Purchaser is given the use of said property.

(1) "Tenant" shall mean and refer to the lessee under a written

agreement for the rent and hire of a Family Dwelling Unit in Moss Creek.

(m) "Resident" shall mean and refer to all those Owners and

Tenants who are Members of the Association as defined in Section 1 of Article

Π.

(n) "Member" shall mean and refer to all those Owners and

Tenants who are Members ofthe Association as defined in Section 1 of Article III.

(o) "Master Plan" shall mean and refer to the drawing which

represents the conceptual plan for the future development of Moss Creek. Since

the concept of the future development of Moss Creek is subject to continuing

revision and change by the Company, present and future references to the "Master

Pian" shall be references to the latest revision thereof.

(p) "Intended for Use" shall mean the use intended for various

parcels within the Properties as shown on the Master Plan of Moss Creek

prepared by the Company as the same may be revised from time to time by the

Company, or the use to which any particular parcel of land is restricted by

Covenants expressly set forth or incorporated by reference in deeds by which the

Company has conveyed the property.

(q) "Common Properties" shall mean and refer to those tracts

of land with all improvements thereon (if any) which are deeded or leased to the

Association and designated in said deed deeded or leased to the Association and

designated in said deed or lease as "Common Properties." The term "Common

Properties" shall also include any personal property acquired o
r leased by the

Association if said property is designated a "Common Property." All Common
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Properties are to be devoted to and intende
d for the common use and enjoyment

of the Members of the Association, their guests, and visiting members ofthe

general public (to the extent permitted by the Board of Directors of the

Association) subject to the fee schedules and operating rules adopted by the

Association.

(r) "Referendum" shall mean and refer to the power of all or

some specific portion of the Members to vote by mailed ballots or certain actions

by the Board of Directors of the Association more particularly set forth herein. In

the event fifty-one (51%) percent of the votes actually returned to the Association

within the specified time shall be in favor of such action, the Referendum shall be

deemed to "pass" and the action voted upon will be deemed to have been

authorized by the Members, provided, however, that if a higher or lower

percentage required to "pass" shall be specifically expressed herein, that higher of

lower percentage shall control in that instance.

(s) "Board of Directors" shall mean those person elected or

appointed to act collectively as the directors ofthe Association.

(t) "Bylaws" shall mean the bylaws of the Association as they

now or hereafter exist.

(u) "Institutional Lender" shall mean any bank, insurance

company, trust company, real estate investment trust, savings and loan

association, pension fund, or other first mortgage lender holding a first mortgage

or deed oftrust on any of the Property.

(v) "Other Developer" shall mean any entity other than the

Company that owns or acquires Unsubdivided Land for devel
opment.

ARTICLE II

EXISTING PROPERTY AND ADDITIONS

Section 1. Existing Property. The real property which is and shall

be held, transferred, sold, conveyed, given, donated, leased, occupied, and used

subject to these Covenants is described as follows:

All that tract or parcel of land, situate, lying and being in Wake

County, North Carolina, which is more particularly described in Exhibit "A»

attached hereto and by specific reference made a part hereof.

All of the real property hereinabove described shall sometimes be
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referred to herein as the "Existing Property". The Company intends to develop

the Existing Property in accordance with a Master Plan prepared in its Planning

Department and placed on display in its Reception and Sales Office, and other

areas. The Company reserves the right to review and modify the Master Plan at

its sole option from time to time based upon its continuing research and design

program. The Master Plan shall not bind the Company, its successors and

assigns, to adhere to the Master Plan in the development of the land shown

thereon. Subject to its right to modify the Master Plan as stated herein, the

Company shallconvey to the Association certain properties designated on the

Master Plan as properties which may be transferred to the Association, as, in the

reasonable exercise of its discretion, it so chooses without regard to the relative

location of such portions or sections within the overall plan. Once conveyed to

the Association, these properties shall become Common Properties.. The

Company shall not be required to follow any predetermined sequence or order of

improvements and development; and, it may bring within the plan of these

Covenants additional lands, and develop the same before completing the

development of the Existing Property. Other than as stated in this paragraph, the

Company shall have full power to add to, subtract from, or make changes in the

Master Plan regardless ofthe fact that such actions may alter the relative

maximum potential voting strength ofthe various types of membership of the

Association.

Section 2. Additions to Existing Property. Additional lands may

become subject to, but not limited to, this Declaration in the following manner;

(a) Additions. During the period of development, which shall

by definition extend from date to January 1, 2003, the Company, its successors

and assigns, shall have the right, without further consent of the Association, by

Supplementary Declaration, to bring within the plan and operation of this

Declaration additional property. Such property may be subjected to this

Declaration as one parcel or as several smaller parcels at different times. The

additions of such property authorized under this paragraph may increase the

cumulative maximum number of Residential Lots and Family Dwelling Unties

authorized in the Properties and, therefore, may alter the relative maximum

potential voting strength of the various types of membership of the Association.

The addition authorized under this and the succeeding subsection

shall be made by recording a Supplementary Declaration of Covenants and

Restrictions with respect to the additional property which shall extend the

operation and effect of the Covenants and Restrictions of this Declaration to such

additional property. The Supplementary Declaration may contain such
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complementary additions and/or modifications of the Covenants and Restrictions

contained in this Declaration as may be necessary or convenient, in the sole

judgment of the Company, to reflect the different character, if any, of the added

properties and as are not inconsistent with the plan of this Declaration, but such

modifications shall have no effect upon the Property described in Section 1,

Article II above, or upon any other additions to the Properties.

(b) Other Additions. Upon approval in writing of the

Association pursuant to a simple majority ofthe vote ofthose present at a duly

called meeting, the owner of any property who desires to add such property to the

plan and operation ofthis Declaration and to subject it to the jurisdiction of the

Association, shall record a Supplementary Declaration of Covenants and

Restrictions with respect to the additional property which shall extend the

operation and effect of the Covenants and Restrictions of this Declaration to such

additional property. The additions of such property authorized under this

paragraph may increase the cumulative maximum number of Residential Lots and

Family Dwelling Units authorized in the Properties, and therefore, may alter the

relative maximum potential voting strength of the various types of membership of

the Association.

The Supplementary Declaration may contain such complementary

additions and/or modifications of the Covenants and Restrictions contained in this

Declaration as may be necessary or convenient which are not inconsistent with

the plan or this Declaration, but such modifications shall have no effect upon the

Property described in Section I, Article II above, or upon any other additions to

the Properties.

(c) Merger. Upon merger or consolidation of the Association

with another Association, as provided for in the By-Laws ofthe Association, its

property rights and obligations may, by operation of law, be transferred to another

surviving or consolidated association, or in the alternative, the properties, rights

and obligations ofanother association may, by operation of law, be added to the

properties of the Association as a surviving corporation pursuant to a merger.

The surviving or consolidated association may administer the Existing Property,

together with the Covenants and Restrictions established upon any other

properties, as one plan. No merger or consolidation shall effect any revocation,

within the Existing Property, including, without limitation, the maximum limits

on Assessments and dues ofthe Association, or any other matter substantially

affecting the interests of Members ofthe Association, or Institutional Lender.

(d) Additional lands which become subject to this Declaration
































































