
BOOK 3141 PAGE 440 r 

DECLARATION 

.. PfltSENTEO 

'"' RECISTRATIOil 

J111. 6 4 59 Fi 'Bl 
OF COVENANTS, CONDITIONS AND RESTRICTIONS R.fl. f'tl tiOZI~. JR. 

REGISTU: ~f f'EEDS 
WAKE couv,n, ll.C. 

THIS DECLARATION, made on the date hereinafter set 

forth by COLONIAL BUILDING COMPANY OF RALEIGH, INC,, a North 

Carolina corporation, hereinafter referred to as "Declarant"; 

W IT N E S S E T 11: 

WHEFEAS, Declarant is the owner of certain property in 

or near the City of Raleigh, County of \>lake, State of North 

Carolina, which is more particularly described as follows: 

Being the property including Lots l-115 inclusive, the block 
areas designated as A-U inclusive, all areas designated as 
"Homeowners Assoc. Common Area", "Common Area" and "Homeowners 
Association Property-Common Area" and the area of all private 
streets shown on map entitled "Brittany Woods, Raleigh, Wake Co., 
N.C.", dated May 23, 1983 and recorded in Book of Maps 1983, 
Page 765, Wake County Registry. {Sheets l and 2) 

There is excluded from the above property the area of Lynn Road, 
Glendower Road, Newport Avenpe-S.R. 1868 1 Chamonix Pl., the new 
right of way of Leesville Road, Lot 116 and the tract of land 
containing 21,462 square feet designated as "Recreational Facility" 
all as shown on map entitled "Brittany Woods, Raleigh, Wake Co. 
N.C.", dated 11ay 23 1 1983 and recorded in Book of Haps 1983, 
Page 765, Wake County Registry. {Sheets l and 2) 

Declarant reserves the right to recombine Lots 73-78 inclusive, 
Lot 90 and the cul de sac of Lancashire Drive {private street) 
including the creation within said lots and street of additional 
private or public streets. 

p,,.;u,.; ~,; P• •... ;, r f, 
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NOW, THEREFORE, Declarant hereby declares that all of \ 

the properties described above shall be held, sold and conveyed 

subject to the following easements, restrictions, covenants and 

conditions, which are for the purpose of protecting the value 

and desirability of, apd which shall run with, the real property 

and be binding on all parties having any right, title or interest 

in the described properties or any part therof, their heirs, 

successors and assigns, and shall inure to the benefit of each 

owner thereof, 

ARTICLE I 

DEFINITIONS 

Section 1. "Association" shall mean and refer to 

Brittany Woods Homeowners Association, Inc., its successors and 
( 

assigns. 

section 2. "OWner" shall mean and refer to the record 

owner, whether one or more persons or entities, of a fee simple 

title to any Lot which is a part of the Properties, including 

contract sellers, but excluding those having such interest 

merely as security for the performance of an obligation. 

Section 3, "Properties" shall mean and refer to that 

certain real property hereinbefore described, and such additions 

thereto as may hereafter be brought within the jurisdiction of 

the Association. 

Section 4. "Common Area" shall mean all real property 

owned by the Association for the common use and enjoyment of the 
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owners, together with all water and sewer lines located on and 

serving the properties which are located outside dedicated public 

easements and city rights-of-way. The Common Area to be owned 

by the Association at the time of the conveyance of the first 

lot lS described as follows' 

All areas designated as "Homeowners Assoc. Cormnon Area", "Common 
Area" and Homeowners Association Property-Common Area" and the 
area of all private streets shown on map entitled "Brittany Woods, 
Raleigh, Wake Co., N.C.", dated May 23, 1983 and recorded in Book 
of 11aps 1983, Page 765, ~lake County Registry. (Sheets l and 2) 

' 



Section 5. "Detached Townhoroe Lot" shall mean and 

refer to any plot of land shown upon any recorded subdivision 

map of the Properties upon which a Detached Townhome Dwelling is 

to be situated, with the exception of the Common Area. 

Section 6. "Attached Townhome Lot" shall mean and 

refer to any plot of land shown upon any recorded subdivision 

map of the Properties, upon which an attached Townhome Dwelling 

is to be situated, with the eKception of the Common Area. 

Section 7. "Declarant" shall mean and refer to 

Colonial Building Company of Raleigh, Inc., its successors and 

assigns, if such successors or assigns should acquire more than 

one undeveloped lot from the Declarant for the purpose of 

development. 

Section 8. "Member" shall mean and refer to every 

person or entity who holds membership in the Association. 

Section 1. 

ARTICLE II 

PROPERTY RIGHTS 

OWners' Easements of Enjoyment. Every 

owner shall have a right and easement of enjoyment in and to the 

Common Area which shall be appurtenant to and shall pass with 

the title to every Lot, subject to the following provisions: 

(a) the right of the Association to charge reasonable 

admission and other fees for the use of any recreational 

facility leased by the Association for use by the Members. 

(b) the right of the Association to suspend the 

voting rights and right to use of the recreational facil­

ities by an owner for any period during which any assess-
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ment against his lot remains unpaidi and for a period not 

to exceed 60 days for: any infraction of its published rules 

and regulations; 

(c) the right of the Association to dedicate or 

transfer all or any part of the Common Area to any public 

agency, authority, or utility for such purposes and subject 

to such conditions as may be agreed by the members. No 

such dedication or transfer shall be effective unless an 

instrument signed by two-thirds (2/3) of each class of 

members agreeing to such dedication or transfer has been 

recorded. 

(d) the right of the Association to limit the number 

of guest of members; 

(e) the right of the Association, in accordance with 

its Articles and By-Laws, to borrow money for the purpose 

of improving the Common Area and facilities and in aid 

thereof to mortgage said property, and the rights of such 

mortgagee in said properties shall be subordinate to the 

rights of the homeowners hereunder, 

(f) the right of the individual members to the ex­

clusive use of parking spaces as provided in this Article. 

[g) easements as provided in Article X hereof. 

Section 2. Delegation of Use. Any owner may dele-

gate, in accordance with the By-Laws, his right of enjoyment to 

the Common Area and facilities to the members of his family, his 

tenants, or contract purchasers who reside on the property. 

6 



Section 3. Title to the Common Area. The Declarant 

hereby covenants for- itself, its h<i!irs and assigns, that it will 

convey fee simple title to the Common Area to the Association, 

free and clear of all encumbrances and liens, prior to the con­

veyance of the first lot, except utility and storm drainage 

easements. 

Section 4. Parking Rights, Ownership of each lot 

shall entitle the owner- or- owners thereof to the use of prt I ' more 

\ than t<wo _auto~~-le parking spac~;>sf unless a greater number is 

required by the Raleigh City Code at the time of initial develop-

ment of Brittany Woods, which shall be as near and convenient to 

said Lot as reasonably possible, together with the right of 

ingress and egress in and upon said parking areas and over any 

private streets leading to and from such areas, The Association 

shall have the right to permanently assign one vehicular parking 

space for each dwelling, such space to be as near the dwelling 

to which it is assigned as is reasonably possible. The Associa-

tion may regulate the parking of boats, trailer-s and other such 

items on the Common Area. No boats or trailers of owners, 

members or their guest shall be parked within the r-ight of way 

of any public street in or adjacent to Brittany Joloods. 

Section 5, TV Antennas and Cablevision. The Associa-

tion may provide one or more central television antennas for the 

convenience of the members and may supply cablevision and the 

cost of these may be included in annual or special assessments. 

The Association may regulate or prohibit the erection of tele­

vision antennas on individual lots. 
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ARTICLE III 

MEMBERSHIP AND VOTING RIGHTS 

Section 1. Every owner of a lot which is subject to 

assessment shall be a member of the Association. Membership 

shall be appurtenant to and may not be separated from ownership 

of any Lot which is subject to assessment. 

Section 2. 

voting membership: 

Class 1\. 

The Association shall have two classes of 

Class A members shall be all OWners with the 

exception of the Declarant and shall be entitled to one 

vote for each lot owned. When more than one person holds 

an interest in any lot, all such persons shall be members. 

The vote for such lot shall be exercised as they among 

themselves determine, but in no event shall more than one 

vote be cast with respect to any lot. 

shall be allowed. 

No fractional vote 

Class B. The Class B member (s) shall be the Declarant 

and shall be entitled to three (3) votes for each Lot 

owned. The Class B membership shall cease and be converted 

to Class A membership on the happening of either of the 

following events, whichever occurs earlier: 

(a) when the total votes outstanding in Class A 

membership equal the total votes outstanding in Class 

B membership, but provided that the Class B membership 

shall be reinstated if thereafter and before the time 

stated in Sub-paragraph (b) below, such additional 

lands are annexed to the Properties without the assent 

" 
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of Cl<>ss A members on <'Ccount of t_he develop1'1E>nt of 

such adOitional lands by the fleclarant, all as pro­

vided for in 1\rticle VJJ, Section?, belDw, or 

(b) August 1, 1988 

Al'.TICLE J\' 

CCVI'.NANT Fl"•ll ~·TGNTENII.NCl' ;._t;SFSSJ.'El\I'J'S 

section J.. Creation cf the r-ien and Personal 

Obligation of lo.ssessments. The Declarcnt, for each r.ot owr:ed 

\·!ithin the Prcperties, hereby cov"ni'lnts,. <tnd ecch C'Wner of any 

Lot by acceptanc"' of a deed therefor, whDther or not it shall be 

so expressed in such Geed, is dee~ed to covenant and <>gree to 

pay to the l>ssociation: (1) annual assesswents or charges, and 

(Z) special assessments ~or c?pital improvements,, ,;uch assess­

ments to bEe establizhed ancl col.lected as hereinafter provided. 

The annual and special assessments, together 11ith ;_.,terest, 

costs, and reasonable attorney's fees, shall be a charge on the 

land and shall be a continuing lien upon the property agai.,st 

which each such assessment is made. Fach such assessment, 

together 11!th interest, cost and r<"asonable attorney's r<'PS, 

shall also be the p,.rsonal oblig<>tioro cf tJ-.,. person whc ~'"s the 

owner of such property at the thr,e when the assessmer.t fell due. 

The pPrsonal obligation for the delinquent assessments shall not 

pass to his succeser.rE in t:ltl10 unless e;<cprf·ssly assumed by 

them. 

r:ect_i.on 7. Purpose of ~ssessments. The assPssments 

levierl tw the Jl.ssociatioP shall J-.e used e:xclusively to promote 

( 
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the recreation, health, safety, <1-nd welfare of the ~:esidents of 

the Properties and in particular for the acquisition, improve-

ment and maintenance of properties, including the maintenance, 

repair and reconstruction of any storm water Impoundment Area -·-- --------- ------ -

situated on the Colfllllon Area required by the City of Raleigh to 

comply with its erosion and sedimentation control ordinances, 

such maintenance to include the cutting and removal of weeds and 

grass, the removal of trash and rubbish or any other maintenance 

necessary to keep the Impoundment Area in compliance with all 

applic01ble ordinances and statutes relative to said erosion and 

sedimentation control and which in the judgment of Brittany 

Woods Homeowners Association, Inc. is desirable to keep the 

( 
Impoundment Area neat in appearance; provided, however, this 

covenant to maintain said area as an Impoundment Area shall 

terminate at such time as maintenance and preservation of the 

Impoundment Area as a water impoundment area is no longer re-

quired by applicable local ordinances or state statutes, ser-

vices and facilities devoted tc this purpose and related to the 

exterior maintenance o( the residences situated upon the 

"Attached Townhome Lot_.-}' within the PropertieF. c~ for the use 

and enjoyment of the Common Area and Water Impoundment Area, 

including but not limited to, the cost of repairs, replacements 

and additions, the cost of labor, equipment, materials, troanage-

ment und supervision, the payment of taKes and public ilssess-

ments assessed against the Cammal" Area, the p~ocurement and 

maintenance of insurance in accordance with the By-Laws, the 

10 
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employment of attorneys to represent the Ass-ociation when neces- I 

sary, the payment of lease payments on leases of recreational 

facilities for use by the members, nnd such other needs ar; may 

arise. 

Section 3. Maximum Annual ~ssessment - Detached 

Townhome Lots. Until January 1 of the year irr~ediately follow-

>ng the convf'yance of the first Detached Townhome Lot to an 

OWner, the maximum annual assessment shall be Eighty Four ~ 

No/100--------------------
Dollars 1$ e 4 • oo ) per Lot. 

(a) From and after January l of the year immediately 

following the conveyance of the first Detached Townhome Lot 

to an Owner, the maximum annual assessment may he increased 

effective January l of each year without a vote of member-

ship by up to twelve per cent (12%) of the previous year'~ 
( 

maximum annual asgessment. 

(b) From and after January 1 of the year iwmediately 

following the conveyance of the first Detached Townhome Lot 

to an Owr.er, the maximum annual assessment may be increased 

above the increase permitted in Section 3.(a) above by a 

Vote of the members for the next succeeding five years and 

at the end of each such period of five years, for each 

succeeding period of fi\•e ye.ars, p~·ovided that any such 

charge shall have the assent of two-thirds E.t~_L?f the 

votes of each class of members who are voting in person or 

by proxy, at a meeting duly called for this purpose, written 

notice of which shall be sent to all members not less than 



30 days nor more than 60 days in advance of the meeting 

setting forth the purpose of the meeting. The limitations 

hereof shall not apply to any change in the maximum and 

basis of the assessments undertaken as an indicent to a 

merger or consolidation in which the Association is autho-

rized to participate under its Articles of Incorporation. 

(c) The Board of Directors may fix the annual as-

sessment at an amount not in excess of the maximum. 

Section 4. Maximum Annual Assessment- Attached 

Townhome Lots. Until January 1 of the year immediately follow-

ing the conveyance of the first Detached Townhome Lot to an 

OWner, the maximum annual assessment shall be Three ffundred 

( 
Twenty-Four and No/100-------- 11 Do ars [$ 324.00 ) per Lot. 

[a) From and after January l of the year immediately 

following the conveyance of the first Detached Townhome Lot 

to an OWner, the maximum annual assessment may be increased 

effective January l of each year without a vote of member-

ship by Up tG twelve per cent [12%) of the previous year's 

maximum annual assessment. 

[b) From and after January l of the year immediately 

following the conveyance of the first Detached Townhome Lot 

to an Owner, the maximum annual assessment may be increased 

above the increase permitted in Section 3. (a) above by a 

vote of the members tor the next succeeding five years and 

at the end of each such period of five years, for each 

succeeding period of five years, provided that any such 

1' 



charge shall have the assent of two-thirds (2/3) of the 

votes of each class of members who are voting in person or 

by proxy, at a meeting duly called for this purpose, writ­

ten notice of Which shall be sent to all members not less 

than 30 days nor more than 60 days in advance of the meet­

ing setting forth the purpose of the meeting. The limita­

tions hereof shall not apply to any change in the maximum 

and basis of the assessments undertaken as an indicent to a 

merger or consolidation in which the Association is autho­

rized to participate under its Articles of Incorporation. 

(c) The Board of Directors may fix the annual as­

sessment at an amount not in excess of the maximum. 

section 5. Special Assessments for Capital Improve 

ments. In addition to the annual assessments authorized above, 

the Association may levy, in any assessment year, a special 

assessment applicable to that year only for the purpose of 

defraying, in whole or in part, the cost of any construction, 

reconstruction, repair or replacement of a capital improvement 

upon the Common Area, and in connection with exterior mainte­

nance, including fixtures and personal property related thereto, 

provided that any such assessment shall have the assent of 

two-thirds (2/3) of the votes of each class of members who are 

Voting in person or by proxy at a meeting duly called for this 

purpose. 
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Section 6. Notice and Quorum for Any Action Authorized 

Under Section 3 4 or 5. Written notice of any meeting called 

for the purpose of taking any action authorized under Section 3, 

4 or 5 shall be sent to all members not less than 30 days nor 

more than 60 days in advance of the meeting. At the first such 

meeting called, the presence of members or of proxies entitled 

to cast sixty percent (60%) of all the votes of each class of 

membership shall constitute a quorum. If the required quorum is 

not present, another meeting may be called subject to the same 

notice requirement, and the required quorum at the subsequent 

meeting shall be one-half (~) of the required quorum at the 

preceding meeting. No such subsequent meeting shall be held 

. more than 60 days following the preceding meeting. 

Section 7. Uniform Rate of Assessment. Both annual 

,and special assessments must be fixed at a uniform rate for all 

Detached Townhome Lots, and at a uniform rate for all Attached 

Townhome Lots (which may not be the same rate for both Detached 

and Attached), and may be collected on a monthly basis. Not-

withstanding any provision in this Declaration, the Articles 

of Incorporation and By-Laws to the contrary, no lot shall be 

subject to the assessment until the first day of the month 

following the issuance of a building permit for such lot by the 

City of Raleigh, and the assessment far lots for which such 

permits have been issued but which are not under a completed 

roof, may be a lesser amount as fixed by the Board of Directors 

of the Association, but shall not be less than twenty-five 

percent (25%) of the regular assessments. 

14 



section B . Date of Commencement of Annual Assessments< 
( 

Due Dates. The annual assessments provided for herein shall 

commence as to all Lots as provided in Section 7 above. The 

first annual assessment for each lot shall be adjusted according 

to the number of months remaining in the calendar year. The 

Board of Directors shall fix the amount of the annual assessment 

against each Lot at least thirty (30) days in advance of each 

annual assessment period. Written notice of the annual assess-

ment shall be sent to every Owner subject thereto. The due 

dates shall be eStablished by the Board of Directors. The 

Association shall, upon demand, and for a reasonable charge, 

furnish a certificate signed by an officer of the association 

setting forth whether the assessments on a specified Lot have I 
been paid. 

Section 9, Effect of Nonpayment of Assessments: 

Remedies of the Association. Any assessment not Paid within 

thrity (30) days after the due date shall bear interest from the 

due date at the rate of 8 percent per annum. The Association 

may bring an action at law against the Owner personally obli-

gated to pay the same, or foreclose the lien against he prop-

erty. No owner may waive or otherwise escape liability for the 

assessments provided for herein by non-use of the Common Area or 

abandonment of his Lot. 

Section 10. Subordination of the Lien to Mortgages 

and Ad Valorem Taxes. The lien of the assessments provided for 

herein shall be subordinate to the lien of any first mortgage 

and ad valorem taxes. Sale or transfer of any Lot shall not 

15 
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affect the assessment lien. However, the sale or transfe1: of 

any Lot pursuant to mortgage or tax foreclosure or any proceed­

ing in lieu thereof, shall extinguish the lien of such assess­

ments as to payments which became due prior to such sale or 

transfer. No sale or tt:ansfer shall relieve such Lot from 

liability for any assessments thereafter becoming due or from 

the lien thereof. 

Section 11. Exempt Property. All properties dedi-

cated to, and accepted by, a local public authority and all 

properties owned by a charitable or nonprofit organization 

exempt from taxation by the laws of the State of North Carolina 

shall be exempt from the assessments created herein. However, 

no 'land or improvements devoted to dwelling use shall be exempt 

from said assessments. 

Section 12. Responsibility for Maintenance of Private 

Streets and Driveways. The maintenance responsibility of the 

private streets and driveways as shown on the aforesaid recorded 

map shall rest with the Association pursuant to the provisions 

of the Raleigh City Code Section 10-3074, which section provides 

substantially in part that in no case shall the City of Raleigh 

be responsible for failing to provide any emergency or regular 

fire, police, or other public service to the property and/or 

occupants when the failure is due to inadequate design or con­

struction, blocking of access routes, or any other factor within 

the control of the deVeloper, the Association, or occupants. 

' 
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Section 13. Separate Books. The Association shall 

maintain separate books for the Attached and Detached townhome 

sections, or maintain one set in such a manner that separate 

expenses for each section can be readily determined. 

ARTICLE V 

PARTY WALLS 

Section 1. General Rules of Law to Apply, Each wall 

which ~s built as a part of the original construction of the 

Attached Townhomes upon the Properties and placed on the divid­

ing line between the Lots and all reconstruction or extensions 

of such walls shall constitute party walls, and, to the extent 

not inconsistent with the provisions of Lhis Article, the gen­

eral rules of law regarding party walls, lateral support in 

below-ground construction and o{ liability for property damage 

due to negligence or willful acts or omissions shall apply 

thereto. 

Section 2. Sharing of Repair and Maintenance. The 

cost of reasonable repair and-maintenance of a party Wall shall 

be shared by the owners who make use of the wall in proportion 

to such use. 

section 3. Destruction By Fire or other Casualty. If 

a party wall is destroyed or damaged by fire or other casualty, 

any owner who has used the wall may restore it, and if the other 

Owners thereafter make use of the wall, they shall contribute to 

the cost of restoration thereof in proportion to such use with­

out prejudice, however, to the right of any such OWners to call 

'' 
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for a larger contribution from the others under any rule of law 

regarding liability for negligent or willful acts or omissions. 

Section 4, The owner of any Attached Townhome Lot may 

construct, reconstruct, repair, or extend a party wall in any 

direction (subject to and within the limitations of architec­

tural control and other limitations of these Covenants) with the 

right to go upon the adjoining Lot to the extent reasonably 

necessary to perform such construction. Such construction shall 

be done expeditiously. Upon completion of such construction, 

such owner shall restore the adjoining Lot to as near the same 

condition which prevailed on it before the commencement of such 

construction as is reasonably practicable. 

Section 5. Weatherproofing. Notwithstanding any 

other provision of this Article, an Owner who by his negligent 

or willful act causes the party wall to be eKposed to the ele­

ments shall bear the whole cost of furnishing the necessary 

protection against such elements. 

Section 6. Right to Contribution Runs with Land. The 

right of any OWner to contribution from any other Owner under 

this Article shall be appurtenant to the land and shall pass to 

such Owner's successors in title. 

Section 7. Certification by Adjoining Property owner 

That No Contribution is Due. rf any Owner desires to sell his 

property, he may, in order to assure a prospective purchaser 

that no adjoining property owner has a right of contribution as 

provided in this Article V, request of the adjoining property 

,, 



owner or property owners a certificate that no contribution 

eKists, whereupon it shall be the duty of each adjoining prop-

erty owner to make such certification immediately upon request 

without charge; provided, however, that where the adjoining 

property owner claims a right of contribution, the certification 

shall contain a recital of the amount claimed. 

Section B. Arbitration. In the event of any dispute 

arising concerning party wall, or under the provisions of this 

Article, such dispute shall be setled by arbitration as provided 

by the laws of North Carolina, relating to arbitration as then 

existing. 

ARTICLE VI 

ARCHITECTURAL CONTROL 

/No-building, fence, signs, wall or other structu;e 

f'>hall" b'a' coll\menced 1 -erected or. maintained upon the Properties,~ 

rnor shall any exterior addition to or change or alteration/ 

r therein be made until the plans and specifications showing thi'J" 

rtl!ttura, kind, shape, height, materil:tls, and location of the same_ 

,1'sh<ifl have been submitted to and approved in writing as to_, 

rhl:trmony of external design and location in relation to surround~ 
' 
1-"ing structures and topography by the Board of Directors of the 

~Association, or by an architectural committee composed of three/ 

' I (3) or more representatives appointed by the Boardf In the 

event said Board, or its designated committee, fails to approve 

or disapprove such design and location within thirty (30) days 

after said plans and specifications have been submitted to it, 

19 
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I approval will not be required and this Article will be deemed to 

have been fully complied with. 

ARTICLE VII 

ANNEXATION OF ADDITIONAL PROPERTIES 

Section l, Annexation of additional property, except 

as provided in Section 2 of this Article VII, shall require the 

assent of two-thirds (2/3) of the Class A membership and two-thirds 

(2/31 of the Class B membership, if any, at a meeting duly 

called for this purpose, written notice of which shall be sent 

to all members not less than 30 days nor more than 60 days in 

advance of the meeting setting forth the purpose of the meeting. 

The presence of members or of proxies entitled to cast sixty 

( 
percent {60t) of the votes of each class of membership shall 

constitute a quorum. If the required quorum is not forthcoming 

at any meeting, another meeting may be called subject to the 

notice requirement set forth above and the required quorum at 

such subsequent meeting shall be one-half of the required quorum 

of .the preceding meeting. No such subsequent meeting shall be 

held more than 60 days following the preceding meeting. In the 

event that two-thirds (2/3) of the Class A membership or two-thirds 

(2/3) of the Class B membership are not present in person or by 

proxy, members not present may given their written assent to the 

action taken thereat. 

Section 2. If within seven years of the date of 

incorporation of this Association, the Declarant should develop 

additional land within the boundaries shown on the general plan 

' 
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of Brittany Woods heretofore submitted to the Federal Housing 

Administration and the Veterans Administration, such land may be 

annexed by the Declarant without the consent of members provided 

that the Federal Housing Administration, the Veterans Administra­

tion and the City of Raleigh determine that the annexation is in 

accord with the general plan heretofore approved by them. 

ARTICLE VIII 

EXTERIOR MAINTENANCE 

Section 1. Attached Townhome Lots. In addition to 

maintenance of the Common Area, the Associaiton shall provide 

exterior maintenance upon each Attached Townhome which is sub-

ject to assessment hereunder, as follows: paint, repair, re-

place and care for roofs, gutters, downspouts, exterior building 

surfaces, trees, shrubs, grass, walks, mailboxes, fences in­

stalled by Declarant or the Association, exterior post lights 

(excluding electricity therefor), and other exterior improve­

ments. Such exterior maintenance shall not include glass sur­

faces, screens, awnings, and if permitted, approved additions to 

dwellings made after completion of the initial dwelling (unless 

maintaining of such addition is affirmatively assumed by the 

Association) or the repair or reconstruction of any improvements 

on any lot, the cost of which repair or reconstruction would be 

covered by casualty insurance, whether or not a policy of casu­

alty insurance is in effect. Further, the owner of any lot may 

at his election plant trees, shrubs, flowers and grass in his 

rear yard and may also maintain portions or all of his rear yard 

'' 
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provided that such maintenance by the owner does not hinder the 

Association in performing its maintenance of the exterior of the 

house and the remaining yard spaces. No such maintenance by a 

lot owner shall reduce the assessment payable by him to the 

Association. If, in the opinion of the associaiton any such 

owner fails to maintain his rear yard in a neat and orderly 

manner, the Association may revoke the owner's maintenance 

rights for a period not to exceed one year. The owner shall not 

plant any vegetation in the front yard except with the prior 

written approval of the Association. 

(As a matter of information to future members of this 

Association, the developers wish to make it known that it is a 

part of the original plan of development to construct a variety 

of .. dwellings with a variety of exteriors for the good of the 

entire subdivision. Some dwellings will require far more main-

tenance than others because of the types of exterior exposures. 

Nevertheless, in order to avoid monotony and in order to achieve 

a harmony of design and textures, all of those connected with 

the conception, design, construction and financing of this 

subdivision as originally planned, are in accord in their belief 

that all members of the Association will be benefited by the 

variety of exteriors and, therefore, the Association should 

provide exterior maintenance and make a uniform rate of charge 

without regard to the actual cost of maintenance of each dwell­

ing.) 
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In the event that the need for maintenance or repair 

is caused through the willful or negligent act of the owner, his 

family, or guests, or invitees, the cost of such assessme~t to 

Which such lot is subject. 

Section 2. Detached Townhome Lots. The Association 

shall have no obligation or responsibility for any maintenance 

of Detached Townhome Lots or any dwellings located thereon. 

Section 3.· Maintenance by Owner. In cases where 

maintenance or repair is required in this Declaration to be done 

or made by an owner, and such maintenance or repair has not 

commenced within sixty (60) days, or if commenced, is not com­

pleted within a reasonable time thereafter, the Association may, 

upon thirty (30) days written notice to such owner, make or 

complete such maintenance or repairs, and the cost thereof shall 

be an additional assessment applicable only to such lot and 

Owner, and shall be payable as determined by the Board of 

Directors. 

Section 1. 

ARTICLE IX 

USE RESTRICTIONS 

Rules and Regulations. The Board of 

Directors of the Association shall have the power to formulate, 

publish and enforce reasonable rules and regulations concerning 

the use and enjoyment of the front yard space of each lot and 

the Common Areas. Such rules and regulations may provide for 

imposition of fines or penalties for the violation thereof, or 
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for the violation of any of the covenants and conditions con­

tained in this Declaration. 

Section 2. Use of Properties. No portion of the 

Properties (except for temporary office of the Declarant and/or 

model townhouses used by Declarant) shall be used except for 

residential and street purposes and for purposes incidental or 

accessory thereto. 

Section 3. Quiet Enjoyment. No obnoxious or offen-

sive activity shall be carried on upon the Properties, nor shall 

anything be done which may be or may become a nuisance or an­

noyance to the neighborhood. 

Section 4. Animals. No animals, livestock oi poultry 

of any kind shall be kept or maintained on any Lot or in any 

dwelling except that dogs, cats or other household pets may be 

kept or maintained provided that they are not kept or maintained 

for commercial purposes. 

Section 5. Dwelling Specifications. Except with 

prior written approval of The Architectural Committee; (a) No 

dwelling shall be constructed or permitted to remain on any 

Detached Townhome lot having an area of the main structure, 

exclusive of open porches and decks, of less than 750 square 

feet for a one-story dwelling nor less than 1,000 square feet 

for a dwelling of more than one-story. (b) No dwelling shall be 

constructed or permitted to remain on any Attached Townhome lot 

having an area of the main structure; exclusive of open porches 

and decks, of less than 700 square feet for a one-story dwelling 



nor less than 1,000 square feet for a dwelling of more than one 

story. 

Section 6. Building Setbacks - Detached Townhomes. 

Except with the prior written approval of The Architectural 

Committee, no dwelling shall be located on any Detached Townhome 

Lot nearer than 30 feet to the front lot line, nor nearer than 

20 feet to the rear lot line, or in such a manner that will 

create less than 20 feet of total side yard space. 

Section 7. Additional City of Raleigh Conditions 

and Restrictions. In granting its approval for the development 

of the property, the City of Raleigh has required that the 

property be subjected to additional conditions and restrictions 

as follows; (a) That only sixty-eight (68) building permits 

shall be issued for Detached Townhomes prior to the issuance of 

sixty-eight (68) building permits for Attached Townhomes, and 

(b) That there be no obligation to issue Certificates of 

Occupancy for Detached Townhomes constructed on lots 69-79 shown 

on the recorded map referred to on pages 1 and 2 hereof until 

building permits have been issued for all one-hundred sixteen 

(116) Attached Townhomes in Brittany Woods. 

ARTICLE X 

EASEMENTS 

All of the Properties, including Lots and Common 

Areas, shall be subject to such easements for driveways, walk­

ways, parking areas, water lines, sanitary sewers, storm drain­

age facilities, gas lines, telephone and electric power line and 
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other public utilities as shall be established by the Declarant 

or by his predecessors in title, prior to the subjecting of the 

Properties to this Declaration; and the Association shall have 

the power and authority to grant and establish upon, over, under 

and across the Common Areas conveyed to it, subject further 

easements as are requisite for the convenient use and enjoyment 

of the Properties. 

An easement lS hereby established over the common 

areas and facilities for the benefit of applicable governmental 

agencies, public utility companies and public service agencies 

as necessary for setting, removing and reading of meters, re­

placing and maintaining water, sewer and drainage facilities, 

electrical, telephone, gas and cable antenna lines, fire fight­

ing, garbage collection, postal delivery, emergency and rescue 

activities and law enforcement activities. 

All Attached Townhome lots shall be subject to ease­

ments for the encroachment of initial improvements constructed 

on adjacent Lots by the Declarant to the extent that such ini­

tial improvements actually encroach including, but not limited 

to, such items as overhanging eaves, gutters and downspouts and 

walls. 

Section l. 

ARTICLE XI 

GENERAL PROVISIONS 

Enforcement. The Association, or any 

OWner, shall have the right to enforce, by any proceeding at Law 

,, 



or in equity, all restrictions, conditions, covenants, reserva­

tions, liens and charges now or hereafter imposed by the provi-

sions of this Declaration. Failure by the Association or by any 

Owner to enforce any covenant or restriction herein contained 

shall ~n no event be deemed a waiver of the right to do so 

thereafter. 

Section 2. Severability. Invalidation of any one of 

these covenants or restrictions by judgment or court order shall 

in no way affect any other provisions which shall remain in full 

force and effect. 

Section J. Amendment. The covenants and restrictions 

of this Dec1aration shall run with and bind the land, for a term 

of twenty (20) years from the date this Declaration is recorded, 

after which time they shall be automatically eKtended for sue-

cessive periods of ten {10) years. This Declaration may be 

amended during the first twenty {20) year period by an instru­

ment signed by not less than ninety percent {90%) of the Lot 

Owners, and thereafter by an instrument signed by not less than 

seventy-five percent (75%) of the Lot Owners. 

No amendment which would change or delete any provi­

sion herein reguired by the City of Raleigh shall become effec­

tive until submitted to and approved by the City; provided, 

however, if the City fails to approve or disapprove such amend­

ment within thirty ~30) days after the same has been submitted 

to it, such approval shall not be required and this covenant 

shall be deemed to have been fully complied with. Any amendment 
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must be recorded in the Office of the Register of Deeds of Wake 

County, North Carolina. 

Section 4. FHA/VA Approval. As long as there is a 

Class B membership, the following actions will require the prior 

writteil approval of the Federal Housing Administration or the 

Veterans Administration: Annexation of additional properties, 

dedication of Common Area, and amendment of this Declaration of 

Covenants, Conditions and Restrictions. 

ARTICLE XII 

ELECTRICAL SERVICE 

Declarant reserves the right to subject the above 

described property to a contract with Carolina Power and Light 

1. 
Company for the installation of underground electric cables 

and/or the installation of street lighting, either or both of 

which may require an initial payment and/or a continuing monthly 

payment to Carolina PoWer and Light Company by the owner of each 

lot within said property. 

IN WITNESS WHEREOF, the undersigned being the Declarant 

hen;in, has hereunto set its hand and seal this 6th day of 

1983. 

COLONIAL BUILDING COMPANY OF RALEIGH, INC. 



STATE OF NORTH CAROLINA 

COUNTY OF WAKE ~ 

d 
I, bf~~. ~ lUC~a Notary Public, certify that , 'T~ p rs nally came before me this day 

and ac ~ged that she is ';fJ;r. Secretary of Colonial Build­
ing Company of Raleigh, Inc., a corporation, and that by authority 
duly given adn as the act of the corporation, the foregoing 
instrument was signed in its name by its _ J~/ President, s_,ealed 
with its corporate seal, and attested by ~elf as its ;J~ 
Secretary. 

WITNESS my hand 
/i ,.(),_) ~- ~ ' 1903. 

My cormuission eKpires: 

and notarial seal this &,7/_ day 

Noto<{J)(,.o) Publl< 1, 

(.,.) cortlfiod to "" "'"""'- '"'' '"'""moot ond dolo C<O~~Ie>!O OfO duly "'''''""' ol lho dllo '"" 
!lmo ond '"tho book ond ,,., •hown on tho fie""'"' ho<ool. 

•- 0. ~'"""~JR., Ro~o<o< ol Ooodo 

of 
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\o\}1 ~ construction, but said funds may not be used bu the Declarant as : 

<:1{, long as the purchaser is entitled to cancel. \.-

( 

( 

47C 4-111 Release of Liens of Encumbrances. This section which 

is identical to the UCA requires the declarant before conveying a 

unit to record or furnish to the purchaser releases of all liens and 

encumbrances affecting that unit and its common element interest 

which the purchaser does not expressly agree to take subject to or 

assume or shall provide a surety bond or sub- stitute collateral for 

or insurance against the lien or encumbrance. This Section, 

however, does not apply to any real estate which the declarant has 

the right to withdraw. 

47C-4-ll3 & 114 Express and Implied Wananties of Quality. 

These Sections of the North Carolina Act differ significantly from 

the corresponding Sections of the UCA. The North carolina Act 

basically provides that the North Carolina law relating to express 

warranties and implied warranties applicable to single-family 

residential dwellings should also be applicable to condominiums, and 

the drafters decided not to extend to cover condominiums the 

statutory language of implied and express warranties contained in 

the UCA. The General Statutes Commission was persuaded that the law 

in North Carolina (based upon a theory of negligence as opposed to 

contract) provides as much protection to a purchaser as the express 

warranty provisions of the OCA, see Oates y. Jaq, l.IJ..Q., 314 NC 276 

333 SE 2d 222 (1985). 

47C-4-ll6 Statute of Limitations for warranties. This Section 

of the North Carolina Act reflects the belief that the general 
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statute of limitations provisions of North Carolina law should apply 

to condominiums, and not the limitations provided in the UCA. 

47C 4-117 Effect of Violation on Rights of Action; AttorneY'S 

~. This Section provides that if a declarant or any other person 

subject to the Act fails to comply with any provision hereof or any 

provision of the declaration or by-laws, any person or class of 

person adversely affected by that failure has a claim for 

appropriate relief. It f~rther provides that the court may award 

reasonable attorney's fees to the prevailing party, This Section in 

the North Carolina Act differs from the UCA in that the North 

Carolina Act deletes the reference to punitive damages being 

awarded. The General Statutes Commission was of the opinion that 

punitive damages or other deterrent provisions of law (e.g. treble 

damages for unfair trade practices) should be applied within the 

context of the general law of the State of North Carolina, which is 

expressly made applicable to condominiums in Section 47C-l-lOB. 

47C-4 llB Labeling of Promotional Material. This Section 

provides that if any improvement contemplated in the condominium is 

labeled "Need not be Built" on a plat of pl"n or is to be located 

within a portion of the condominium with respect to which the 

declarant has reserved a development right, no promotional material 

may be displayed or delivered to prospective purchasers which 

describes or portrays that improvement unless the description or 

portrayal of the improvement in the promotional material is 

conspicuously labeled or identified as "Need not be Built." 


