Brier Creel« Country Club Owners Association, Inc.

September 19, 2005

To: Brier Creek Country Club Homeowners

Re: Amendment {o the CCR’s

Dear Brier Creek Homeowner:

Enclosed please find an amendment approved at a meeting of the Board of Directors for
the Brier Creek Country Club Owners Association on August 31, 2005. This document

should be added to your original homeowner's manual for reference in the Convents,
Conditions and Restrictions section.

The document makes changes to the overal! Declaration of Covenants, Conditions and
Restrictions which applies to all homes in the community.

The Article covering “Utility Yards" Article ViIl, Section 19 has been replaced to clarify
the placement of trash on any lot. This change was required due to unclear language in
the original document which resulted in trash and trashcans being stared in unsightly
areas on lots around the community.,

If you have any questions relating to these or any other HOA issues, please do not
hesitate to contact me directly at (919) 321-4240.

On behalf of the Boagiﬂ)o‘f Direclors,

a %‘;%w/\/

Chris Parrish
Comrmunity Manager
Brier Creek Country Club- HOA

10601 Arnald Palmer Drive, Raleigh, NC 27617 - Phone: 919 321 4240 - Fax: 919 321 4241
www.talisngmi.com
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STATE OF NORTH CAROLINA

COUNTY OF WAKE

FIFTH AMENDMENT TO
AMENDED AND RESTATED DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
FOR BRIER CREEK COUNTRY CLUB COMMUNITY

THIS FIFTH AMENDMENT TO AMENDED AND RESTATED DECLARATION
OF COVIENANTS, CONDITIONS AND RESTRICTIONS FOR BRIER CREEK
COUNTRY CLUB COMMUNITY (the “Amendment™) is made and entered into as of this
Z4™  day of _AucdsT , 2005, by TOLL AT BRIER CREEK LIMITED
PARTNERSHIP, a North Carolina limited partnership (the “Declarant™),

WHEREAS, Declarant is the Declarant under that certain Amended and Restated
Declaration of Covenants, Conditions and Restrictions for Brier Creek Country Club Community
dated May 30, 2000, and recorded in Book 8396, Page 935 in the Office of the Wake County
Register of Deeds (the “Original Declaration™), as previously supplemented and amended (the
Original Declaration, as so supplemented and amended, is hereinafter referred to as the
“Declaration™); and

WHEREAS, the Declarant desires to amend certain provisions of the Declaralion, as set
forth below, and has the authority to so amend the Declaration pursuant to Paragraph 3 of the
Third Amendment to Amended and Restated Declaration of Covenants, and Restrictions for
Brier Creek Country Club Community recorded in Book 10910 at page 1412 of the Wake
County Registry.

NOW, THEREFORE, Declarant, in consideration of the foregoing recitals, does hereby
declare as follows:

Prepared by & Return to:

Brian Evans, Esq. -

¥emnedy Covlngton Lobdell & Hickman, L.L.P. 235111z2.01
VADLT BOX # 123 LiB: CHARLOTTE



1. Defined Terms. All capitalized terms used herein, unless otherwise defined
herein, shall have the meanings set forth in the Declaration,

2, Utility Yards. Section 19 of Article VIII of the Declaration is hereby deleted in
its entirety and replaced with the following:

Section 19,  Trash. No trash, rubbish, garbage or other waste material shall be
kept or permitted upon any Lot or Common Area, except in sanitary containers
located in the garage (except for the periods immediately preceding and
subsequent to pick up by the applicable disposal service).

3. Effect of Amendment. The Declaration is hereby modified to the extent set forth
herein, but only to the extent set forth herein. All provisions of the Declaration not modified by
this Amendment remain in full force and effect as hereby modified.

4, Consent of Association. Pursuant to Article XIII, Section 2 of the Original
Declaration, the Association has executed this Amendment solely for indexing purposes.

[Signatures on following pages]

233111208
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IN WITNESS WHEREOQF, Declarant has caused this Amendment to be executed as of
the day and year first above written, and the Association has executed this Amendment for

indexing purposes as set forth herein,

TOLL AT BRIER CREEK LIMITED
PARTNERSHIP

By: Toll NCGP Corp., its General Partner

JICE [ President
\/

BRIER CREEK COUNTRY CLUB OWNERS
ASBSOCIATION, INC,

President

235811201
LiB; CHARLOTTE



NORTH CAROLINA, WAKE COUNTY

L M._EQMM a Notary Public of the County and State aforesaid,
certify that | torias .. Ayrppar  personally came before me this day and acknowledged that
sheis _Uice TegsrpinT of Toll NCGP Corp., a North Carolina corporation, the
General Partner of Toll at Brier Creek Limited Partnership, a North Carolina limited partnership,
and that by authority duly given and ag the act of the corporation, acting as the General Partner
of said partnership, he/she, as V ICE PRE SIDENT , executed the foregoing instrument
on behalf of the corporation..

Witness my hand and official seal, this 2‘_—& day of‘ﬂ_u_g,us,‘[, 2005. T

Ngfary Public ~
r Commission Expires: MOWO‘ (((', W?

NORTH CAROLINA
WAKE COUNTY

L L C AlH a Notary Public of the County
and State aforesaid, certify that H{CNARD J. (FRNMaAA personally
appeared before me this day and acknowledged that he/she is President of

Brier Creek Country Club Owners Association, Inc., a North Carolina corporation, and that by
authority duly given and as the act of the corporation, the foregoing instrument was executed on
behalf of said corporation.

WITNESS my hand and-pfficial stamp or seal, this Zﬁf day of AQ&Q <7, 2005.
R JANET | RALGCHENBAGH

3 NOTARY PUBLIC ‘
P SEAECOUNTY, N.C. tary Public

My Commission Expi;'es: /V( O}a— MQ} 200 9

The forepgoing ceriificate of is
certified to be correct. This instrument and this certificate are duly registered at the date and
time and in the Book and Page shown on the first page hereof,

» Register of Deeds for Wake County, North Carolina

By:

Deputy/Assistant Register of Deeds

21511201
LIR: CHARLOTTE



STATE OF NORTH CAROLINA
COUNTY OF WAKE

THIRD AMENDMENT TO
AMENDED AND RESTATED DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
FOR BRIER CREEK COUNTRY CLUB COMMUNITY

THIS THIRD AMENDMENT TO AMENDED AND RESTATED DECLARATION
OF COVENANTS, CONDITIONS AND RESTRICTIONS TFTOR BRIER CRELRK
COUNTRY CLUB COMMUNITY (the “Amendment”) is made -and entered inte a5 of this
L™ day of o , 2004, by TOLL AT BRIER CREEK LIMITED
PARTNERSHIP, a North Carclina limited partnership (the “Declarant™).

WHEREAS, Declarant iz the Declarant under that certain Amended and Restated
Declaration of Covenants, Conditions and Restrictions for Brier Creek Country Club Community
dated May 30, 2000, and recorded in Baok 8596, Page 935 in the QOffice of the Wake County
Register of Desds {the “Original Declaration™), as previously supplamented and amended (the
Original Declaration, as so supplemented and amended, is hereinafter referred to as the
“Declaration™); and

WHEREAS, Article XII, Section 2, of the Original Declatation provides that the
Declaration may be amended or rnodified at any time by an inslrument signed by the Owners of
not Iess then sevenly-five pereant {75.0%) of the total vates in the Association; and

- WHEREAS, Declarant currently holds more than seventy-five percent (75%) of the total
votes n the Association; and

WHEREAS, the Declaran! desires (0 amend certain provisions of the Deeluration, as sel
forth helow.

MNOW, THEREFOILE, Declarant, in consideration of the foregoing recitals, does liereby
ceclare as follows; . :

1. Defined Terms.,  All capitalized terms used hersin, unless otherwize defined
herein, shall have the meanings set forth in the Deaclaration.

2, Working Capital Fund.  Article V., Section 13, of the Otiginal Declaration is
hereby deleted and (he following inserted in lieu thereof:

Seation 13,  Working Canital Fund. At the time of cloging of the initial sale of each
Lot by Declarani to a third party purchaser, such sum as 1s determined by Declarant from




time o time shall be collected from the purchaser of such Lot and transferred to the
Association io be held as a working capital fund, Thes sum to be collected may be
established by Declarant in its sole and absolute discretion, and may be computed as a
percentage 0f the annual assessment or as a set amount, and may be set at different
amounts for different types of Lats (for example, one amount for Lots upon which
detached single family Dwelling Units are 10 be constructed, and another for Lots upon
which townhomes are to be constructed). [n addition, at the tima of such closing
Declarant may elect, but shall not be cbligated, to pay to the Association an amount
determined by Declarant in its sole and ahsolute discration ta be held in such working
capital fund. Ths purpose of said fund is ta make cash available to meet unforeseen
expenses, and L acquire additional equipment or services deemed necessary or desirable.
Amounis paid into the fund shall not be considered advance paynient of regoiar

agzessments,
2, Landscaping. Artiele VI, Section 14 is hereby dsleted in its entirely and is

replaced by the fellowing:

Section 14.  Landscasing,

Except for the single-family residence, driveways, sidewalks and other
Improvements on each Lot or Dwelling Unit, the surface of each Lot shall be of
undisturbed aveas left in their natural state or grass or other live foliage ar aseas
covered with pine straw and/or othar ground cover approved by the Architectnral
Contro! Committes, and such natural areas, grass foliage, pine straw and aromngd
caver shall be neatly maintained at afl times. No trecs may be removed from any
Lot without the written approval of the Architectural Control Comumittee,

-

3, Amendment. The first paragraph of Article X111, Section 2 is hereby dcleted in its
entivety and is replaced by the following:

Subject to the limitations hersinafier contamed, tlns Declaration or any Supplemental
Declaration hereto may be amended or modified at any time prior te December 31, 2030
by an instument signed by the Owners entitled to exercise not less than seventy five
(75%) of the total voles in the Association as set forth in this Declaration, provided,
however, that no such amendment shall be effective withont the written consent of
Declarant so long as Declarant owns any Lot or Dwelling Unit.  With respect to any
amendments affecting specific Limited Common Property, ihe foregoing percentages are
required only of those Owners of Lots or Dwelling Units that are located in the phase or
section of the Developmernt to which such Limited Commen Area relates, Furthermore,
Declarant, as long as Declarant owns any portion of the Property, may amend this
Declaration in any manner deemed necessary or desirable by Declarant, provided that no
such amendment by Dcclarant shall impose any addittonal muierial obligaticns or
burdens upon any Lot or otherwiss materially and adversely affect any Lot or other
portion of the Property. No other party shall be required to join in any such amentment

3 TE670
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by Declarant for it to be effective; however, pursuant to Article XTIT, Section 2 of 1he this
Declaration, the Association shall execute any such amendment solely for indexing
PUTPDSES.

3. Effecl of Amendment. The Declaration ig hereby modified to the extent set forth
hergin, but only 1o the extent set forth herein. All provisions of the Declaration nol modified by
this Amendment remain in full foree and effect as hereby modified.

4, Consent of Association.  Pursvant la Atticle XII, Section 2 of the Original
Deelaration, the Association has exeented this Amendrnent solely Tor indexing purposes.

IN WITNESS WHEREOQF, Declarant has caused this Amendment ta be executed as of
the day and year firsl above written, and the Association has execuled this Amendment for
indexing purposes as scl forth hersin.

TOLL AT BRIER CREEK LIMITED
PARTNERSHIP

By: Toll NCGP Carp., its General Pariner

By: _L&ﬁiumr;; il @_CEQ"

Vied. President

BRIER CREEK COUNTRY CLUB OQWNERS
ASSOCIATION, INC.

By: __B)‘u{q} f}t'ﬂbm

___ President

L3387
Lt
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NORTH LM\DLINA WAKE COUNTY
[&"*LMML /// %’&éﬂﬂ/’ #i.a Notary Public of the County and State aforesaid,

certify that _Ls-nr- vy ol Artbar persnnal[v came before me this day and acknowledged that
sthe is Vics TErS I vEmT _of Toll NCGP Corp., 2 North Carolina corporation, the
General Pariner of Toll at Brier Creek Limitad Fartnership, a North Caralina limited parinership,
and that by authority duly given and as the act of the corporation, acting as the General Partner
of said partnership, he/she, as  {we Vees o0 , executed the foregoing instrument
on behalf of the corporation..

oo “ﬂﬂi,z:y hand and official seal, this day-pf ~7/J ]%f,"}.‘UU'!. .
S, JM ﬂ/ deate
; é ‘\DTAR }}\.g‘; %L__Jﬂﬁ’?l« -’é‘{‘;écﬁv'ﬁﬁff./j
%

&
A, H Hotary Public _
\. !4. usL\G-‘,I’ ; © My Commission Expires: ¥~ % 7s0g.
"v}--t“’.

ND hﬁmw ma

e e ™

WAKE COUNT

; 2
’({,4_,,_..,.__ %. %W{u/ , 8 Notary Public of the County
and 5tate aforesaid, ecertify that Prwo j{rsos personally
appcaved before me this day and acknowledged that helshe is - President of

Brier Creek Country Club Owners Association, Inc., a North Carolina corperation, and that by
authority duly given and as the act of the corporaticn, the {oregoing instrument was executed on

bglrbiﬁhﬁ@ 'SpTOTEL IO,

T,

,I_,J
;‘5}’,’1\0 : ,nwhand and official stamp ov seal, Lh;, 5 day of ’?Aﬂ Lt ,?)4,
P i e
_’; * pUBL‘G. U a .3{/'{6'%—'\_ /{:‘.ﬂ !gfff:fﬂru-x:{.-f,/
'fl‘{ 1‘5’\];4.‘1’ Motary Public

My COT['.I.ITII.JS_IDD Expires: §--4-2206

The foregeing certificate of is

certified to be correct. This instrument and this certificaie are duly registered at the date and
time and tn the Book and Pege shown on the {irst page hereof,

Repgister of Deeds for Wake County, North Carolina

By:

Deputy/Assistant Repister of Deads

2 el s -FA
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if Talls Management Group 8305 Falls of Neuss itoad = Sulte 200 * Ralalgh, NC 27615 * P.O. Box 90149 « Raleigh, NE 27624

May 20, 2004

Brier Creek Cauntry Ciub Homeowners

Re: Amendmant Lo the Assessment Loan Agreemen/CCR's
Dear Brier Creek Homeowner:

Enclosed you will find 3 docurients approved at a specizl meeting of the Baard of Direclors for
the Briar Greek Country Club Owners Assoclation on May 5, 2004. All of thesa dacuments
should be added to your origingl homeowner's manual for reference.

The fIrst document makes three changes to the overall Declaration of Covenants, Conditlons and
Restriclions which applies to el homes in the community.

1 The Articie covering 'ahdscaping has been clarifled to require written approval by the
Architectural Control Gommiltee prior to any trees being remaved from any lot. Thls change was
required due lo Unciear language in the original docurment which resulted in & slgnificant number
of trees being remaved from & coupla of lots in the cammunity.

2 The Arlicie covering amendmanis to the documents has been revised to clarify the voting
and approval rights of the Declarant. :

3. The Arlicle autlining the working capital fund, which s collecied at the seltlement of each
home, has beern modified to allow more fiexibliity In the amounts contributed.

“The secand documert referencas the Loan Agreement between the Declarant and the HOA,
This no-interest loan from the Declarant to the HOA helps fund the Assosiation until there are
enough members In the HOA for it o be self-sufiicient {the “break-even" number). At that paint
the HOA will begin paying back the loan, without Interest, fo the Declarant.

With this amendment lhe Declarant is notifying Lhe Board of its intent to axercise Iis right to
discontinue paying Into the working capita fund and also clarifigs that alf menics previously paid
into the fund by the Declarant are considered part of the lean.

“The third document s a new architectural guideline acdressing Hollday and Speclal Decorations
in your yard. The new guidsiine has been approved by the Board of Directors and should be
placed In your handbeok under Architectural Guidelines Szction 3.16.

if you have any guesiions refating to these or any othar HOA issusas, please do not hesitale to
contact me direclly al (818} 321-4240.

On behelf of the Board of Directors,

A

Chris Parrish
Community Manager
Brier Creek Gountry Club HOA







AMENDMENT TO
ASEESSMENT LOA N AGREEMENT

THIS AMENTDMENT TQJAAJSSESSE\JENT LOAN AGREEMENT (this " Amendment”) is
made asof the _ & day of Ao, 2004 by and between TOLL AT BRIER CREEK LIMITED

PARTNERSHIF (" Toll”) and BRIER CREEK COUNTRY CLUB OWNERS ASS0CIATION, TMNC.
{"Assodiation”),

Statement of Purpgse

Tell is the "Declarant” under thal Amended and Hestated Declaration of Covenants,
Conditions and Restrictions for Brier Creek Country Club Community as recorded in Book
B39, Page 935 of the Wake County Public Registry, as amended and supplemented from Lme
to time (the “Declasation”). In connection with Toll's development of Brier Creek Country Club
Community, Toll and the Association entered into that Assessment Loan Agreement dated June
17,2002 (" Agreernent”). Terms spelled with initial capital letters in this Amendment shall have
the meanings given to them in the Declaration, unless otherwise defined herein. The parties
hereto wish to amend the Agreement as more particularly set forth herein.

NOW, THEREFQRE, Toll and the Association do herzby amend the Agieement
as [ollows:

1) Working Capital Contribution. The parties hereto acknowledge that Article V, Section
13 of the Declaration provides that Toll may, but is not obligated to, contribute Five Hundred
and No/100 Dollars ($300.00) to the Assoriation’s working capital fund at the closing of each
Lot. Toll has been contributing such amount at the cloging of each Lot, but hereby elects, in
accordance with the terms of the Declaration, to discorntinue such contributions toward the
Association’s working capital fund. The parties hereto acknowledge that 211 amounts that have -
been contributed by Toll to the Association’s working capital fund are Assessment Loan
procesds that have been loaned by Toll to the Asscclalinn in accardance with the Agreement,
and the Assoriation has the obligation to repay such amounts to Toll in accerdance with the
Agresment. '

2) Break-even Number. The parties wish to clarify the definition of ”Break-even
Number of Lots”, as defined in the Agreement. The Break-even Number of Lots shall be
attained when a certain number of Lots are owned by parties other than Toll, such that the
assessments collected from those Lots ars enough to pay for all Common Expenses incurred by
lhe Associaton, including withmuat limitation reserves.

2O
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IN WITNESS WHEREOQOF, Association and Toll have executed and delivered this
Agreement as of the day and year [xst above writien.

BRIER CREEK COUNTRY CLUB OWNERS
ASSCCIATION, TNC.

By _Ber '?/LQ{;/:‘\"\

TOLL AT BRIER CREEK LIMITED
PARTNERSHIP,
a North Carolina fimited partnership

By TJE GP Corp.its {Geperal Partner
Al L.‘C-l-": m~éh

U-.cr_ President

n M
LIE:CH
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Augpst 15, 2003
Brier Creek Conntry Club Homeowners

Re: Amendments to the Homeowners Association Covenants and Restrictions.

. Dear Brier Creek Homeowner:

In 2001 the City of Raleigh implemented new state-mandated stormwater contro] measures.
For the most part, Brier Creek Country Ctnb was prandfathered from these provisiens. At the
fime that these control measures were implemented, the two acres consisting of the Gness
property in what is now the Village of Brookline, were not part of Brier Creek Country Club.

When Toll Brothers purchased the Guess property and annexed it into the community, the new
stormwater provisions applied to this two-acre tract. Therefore, in order to develop the property
it was necessary to comply with the new stormwater repulations. To do so, the existing pond,
which wraps around the southem end of the Village of Brookline, will act as a stormowater |
detention facility for the homesites which constitute the old Guness property.

To accomplish this, the land under the current pond and additional open space and woods to
the south, have been transferred from Brier Creele Country Club to the Homeowners -
Association. The BOA was reguired to enter into a maintenance and escrow agreement with the
city to provide for the maintenance of the pond and to fund an escrow in case Tepairs or
replacement are ever needed. In the attached Exhibit D to that document, you will see that Toll
Brothers constructed the pond and has fanded the first $29,089 of this required escrow; the
HOA will fund the balance in years 2 through 10 in accordance with City requirements. -

Also, enclosed you will find an Emergency Access Easement Agreement between Toll
" Brothers and the HOA and the City of Raleigh. As the land transferred from Toll Brothers to
the HIOA contains an emergency access way, in this agreement the HOA' granted access to this
emergeney way to the city. The enclosed Second Amendment to the Amended and Restated -
" Declaration of Covenants, Conditions and Restrictions incorporates all these changes into the -
HOA documents. o - : .

I you have any queétions, please do not hééitlatc to call.

Sinceréiy, o v | . | o
* Chis Parrish ' - -

- Community Manager _
Brier Creek Comntry Club HOA
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L TEE JOHN R. McADAMS COMPANY, INC.

MEMORANDUM Exhibit D
TO: Brier Creeli Homeowrner’s Association
FROM: Jonathan Moore, P.E,

DATIL: October 31, 2002

" RE: Brier Creek Country Club - Phase 18
Replacement Cost and Eserow Funding

Enclosed is the engineering estimate for replacement cost for Pond 4
located between holes #7 Green and #11Tee. This pond and outlet
structure is required as part of complying with the Neuse Nitrogen
ordinance as a condition of approval for the development of Phase 18.

Original Construction Cost (Supplied by Toll Brothers, Inc.):
Pond Excavation and Testing $80,000
Qufiet Structure $30,000

Total Cost $110,000
Replacement Costs:
Pond Berm/Testing/Dispesal $80,000
Outlet Structure 330,000

Total Replacement Cost $110,000

GIVIL ENGINEERING » LAND PLANNING = SURVEYING
PO Box 14005 = ResearchTriangle Pag, NG 27709 « (919) 381-5000 » fax (918) 361220
ww fjahnm cadiams.com



il
= ‘THE JOHN R. McADAMS COMPANY, INC.

Escrow Account for Structural Replacement and Major Repairs, the
Escrow Account should be funded per the following schedule:

Years Annual Payment
1 $20,029
2 512,529
3 . $12,529
4 312,529
5 $12,529
6 56,171
7 6,171
8 $6,171
9 $6,171
10 | $6,171

CIVIL ENGIMEERING + LAND PLANRING » SURVEYING
PO Box 14605 « Research Triangle Park, NG 27709 » (218)363-5000 = fax {210} 351-2250

wawjchimmicadems.com
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STATE OF NORTH CAR OLIMA
EMERGENCY ACCEES EASEMENT
AGREEMENT

COUNTY OF WAKE

CCESS EASEMEMT AGREEMENT (Lhis “Agn:l:men{") i5 made
as of this _€e .day of alraady, 2003 by and brtween TOLL AT BERIER CREEK LIMITEL
TARTINEILSHIP, & TNorth Caroling limited partnership (“Toll"), HFIER CREEK COUNTRY
 with Toll and Associalion being

CLUB OWMERE ASSOCIATION, THL. {“Assoeiation,
hereinafter collectively referred to 25 “Srantor”) and THE CITY OF RALEIGH, a Mol

Carnling municipal corporalinn {“Grantee™).

RECITALS

THIS EI\:‘IE]"LGE]\]CE ’f\

WHEREAS, Tol} and Association coliectively own {hat certain 2olf conrsc and all of fhe
real property adjuining hercio losated in the City of Releigh, MNorth Carolina (“Granlor’'s
Property™), LS more parlicnlasly shown A0 thet plat cntitled "Brier Creele Couptry Club, Phase 18
Nitrogen Loading & Tract 21 Subdivision,” &5 recorded in Boole of Maps 2003, Fagel 704 -0

of the Walke County Fublic R:gistry_(thc “R]at™); and

WHFREAS, Granotor wishes to grant to Grantee an Emargency BCLess pasement (the
upasement’) over that real property (the “Easement Area™) described on Exhibit A and

ipcorporated herein by reference.

R, in consideration of the mnutual Ehts and privileges pranted herein,

How, THEREFO
and soficiency of which &rc hereby

and other good and valvable eonsideration, the receipt”
acknowledped, Grantor and Grantee do hereby agree A8 follews:

1. Grapt of Basement. Grantor does her=by grant ta Grant=e, ite SUCCESSOS, Acsigns,
personnc] and rontraciars the non-sxelusive, perpelual right, privilege and easement ovoy, Tnder,
upon, throuph and across the Easement Area for the purposes of providing emergency services 1o
Granior's Fropeny, the golf course and the fridnege eesement shown on the plat, ipeluding.

without limitation firc, pokce and amhulance services:

Grantor and the City of Ralsigh Fire Dagpartment (“Firé

9 Scope ol Eascroent
the Eamsemcat

Department™) shalt mutually aprec on 2 mechanism by which to provide access lo
Ares to Grantee's personnel and contrectors, widsh mechanism shall also prevent the genzral
public from accessing the Fusement Area. Snould such mechanism inclute Lhe construction of
onc or more ates, Grantor and the Fire. Department shall agrec upon the design, materials and
{ocking mechanisms for the gaics, and Grantor shall mzintain alt gates and Jocking mechanisms
in worldng order to Insore accessibility to the Eascment Area by the Grantee, 1t contraclors And
personnel. The Grantze, iis canlrAclors and pcrsonnc'l shall have tha righi to hreak any gate or
iocking mechznism when the Gramtec, its contraclors ot personnel seasonnbly Delizve thal doing

T1oRITH
Lig: O

Drawal hyand el Ao

“Taryn G Meniz, Bige

poninedy Covingim Labdcl # Hickison, LLP.
714 Mol Tryon Bicet, " Fhoor

Charlalls, Herth Caraling 2812



5o is urgently necessery to save [ife, prevent serious bodily harm, avert or conirol a public
calastrophe or undertake emergency repair of the detention pand shown on the Plat and tabeted
as “Pand™ (collectively "public Neeessity'™), and Grantor ghali repair such pate and locking
mechanism at its sole cust or expense.

3. Amendment. This Agreement! and the exhibits attached hareto contzin the culire
agresment among Iho partiss. No modification or amendment of this Agreement shall be of any
foree or sffect unfsss made in writing and wZecuted by Granior, Graulee, thair heirs, parsonal
represeniatives, successors, ngsigas and grantess.. '

4, Mo Partaershin. Jojut Venture, or Pringinal A ment Reletionzhin, Nothing in this
Agrecment nor any acts of the partics shall be deemed by ths parties, ar by my third person,
creale the refationship of principal and agent, or of Parincrship, or of joint veatwe, or of any
asfociztion betwern the parties, snd no provisions of this Agrcement are {niended to create or
constitnie any person or third party benafici ary hereaf,

5. Biuding Rffect This Agreement aod the termg and provizions hereof shall be
binding upon and inurc to the bencdit af the SeGEss0rs and assigms of the parties.

. Govemning Law. This Agreement shall be canstrued, interpreted and enforoed in
accordance with the laws of the State of Narth Carolina,

7. Cotnterparis. This Apreement may be signed jn several couutzrparts, each of
which shafl be decmed an original, aud all such counterparts shefl copstitute one and fhe same
instrvmend. Any connterpart to which s attached the signatore of all partiss shall comstitate an
original af thig Apeeament.

2R
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|, fEA LU NS e Ay R=
ubiic of the Cously . Slate  aforessid, certify  thal il .Q,ﬂ'g/.g,ﬂ‘: .
personaily camc before me s day and apknowledged that hizfehs is Wy . Dresiden of
Toll HE GF Corp., a Morth Caroling cuporaidon, snle pzneral pariner of Tall at Grier Creek
Limnled  Partnership, o HMorth  Caroling limiled  parinership. and hat  hefshe Al
|7 e4  Tresident, being authomizsd 1o do so. ercouled the faregning an behall of the

. the uudcrsi;_mc.fd__ a Notary

corparalion.
. ) - . \‘“\nlilllmn””
“Wit1ess mga}mnc‘s and pfficial seal, Yais < daynol, —eh Frae 2003, ‘}\\“h{,;l_ E. ‘1’;.{0:‘0_,_}
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O A d.L,L B e pemyl s ~—_, he undersigned, a Matary
Pubtic of the County and Hiale aforesaid, certidy fha e 3 ol Y o ,

pesenatly came before mo ts Aay and ackn

owlednod that hefshe isdsst Vi President of
Boor Gzl ry Clih Owners Asgsosiation, Inc., a Narib Carnlina corporalion, and that
le/ehz as @ |/ e-Prasident, bzing authorized 1o do s0. execulcd the forcgoing on behatf ol
the corporaticn. .

Witness Z,Zy 11:31; and o;%ciaa senihis, o) tey of £ b iaann., 2003.
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IN WITNE3S WHEREQF, each party has crussd its doly authordzed officers ta sign this
Agracment as of the date and year first-abave written.

TOLL AT BRIER CREZY. LIMITED
PARTNERSHIF,
a Naorih Cumiina limited partnership [SEAL)

By: TDH’ CGE U5 Greneral Partner
By: ELLLOY mtg’

deE, Ejemdent

BRIER. CRERK COUNTRY CLUB OWHNERS

ASS0 4’{[@
.‘r'

President

THE CITY OF RALFEIGH, 2 North Carolina
municipal corporatian [SEAL]

ZEI} {7 Mf%f
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GraTE OF At (o Brmene

COUNTY OF 1) oefel
T « Public of the Couaty mmd Suls afarcsnid,

- '
) Yoz S Tepchies, oMol
cerify Dl _(~-ii L e S g T perscnatly came hefors me (his day and
sckmowledged thaf s/ is_Cemo L 7 ww of THE CITY CF RALEIGH, Morih
Caralins sunicipdl comoraion, wnd that Ty suthority duly given and ae e act of e munisipal
corporation, the forepping inslumant wus signed in ils name by ite e Y o o conbilas the

aci ang deed of said mumicipal corporatiof.

I .
i thess iy hand and official seat, (his /€ __day of AU e o 2003,

= . -III - ’ ., " _:'fi ,' r s '
[NOTARY SEAL) : _,_3 il (re e 5 : c::vl’:luu&ﬂ:;]/-
YL . : Wrtary Prblie -
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"3-_ 'J'-;,F" Ymempr T Y
My rofmpise En_‘,gxpirgm
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Exhibit &

That partion of real properly labelad as "Existing 20 City of Raleigh BLmargency Access

Eassment" as shown on that plat recorded in Bogk of Maps 2003, Papes J04-70(, of the Wake,
Caunty Public Registry.

2130037.04
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Yeliow probate sheet 22 vital part of your reeortled document.
Pleage petain with original document and submit for rerecording.

Wale County Regisier of Deeds
WAKE Laura M. Riddick -
COUMNTY Register of Deeds

HERTI BARALIMA

_Nufth Ca ruiina ~Walke County . ) ' ' _

The foregoing certificate % 0f _@M
r

Victorie STreochea -

Notary(ics) Public is (are) certificd to be correct. This mstrument '
and tns certificate are daly registered at the date and time and in the book and
page shown on the first page liersof. C -

Laura M. T{iddif:k.‘ Repister of Decds

By
Assistant/D plpRRgsier of Decds
Tiis Custamur Graup Thit ]Jnnumént .
# of Time Slunps Needed New Time Siamp
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WBKE COLHTY, HC 585
LRURA H RIDDICK
REGISTER OF DEEDS
PRESFHTED & RECURDED OH

STATE OF NORTH CAROLINA 65/86/2863 AT 14:44:57

COUNTY OF WAKE ' :
nooK 616185 PAGE:01488 - 01455

SECOND AMENDMENT TO
- AMENDED AND RESTATED DECLARATION OF COVENANTS,
A Macia ~ CONDITIONS AND RESTRICTIONS
) i7gon G AV FOR BRIER CREEK COUNTRY CLUB COMMUNITY

thy AL 2B20Z

THlS SECOND AMENDMENT TO AMENDED =~ AND RESTATED
DECLARATION OT CO\-’ENANTS, CONDITIONS AND RESTRICTIONS FOR BERIER
MMUNITY (the “Amendment”) is made and entered inlo as

CREEK COUNTRY CLUB CQN
of this lp  day of Fé 9%, 2003, by TOLL AT BRIER CREEK LIMITED

PARTNERSHIP, a North Carolina limited partnership (the “Declarant”).

Declarant is the Declarant under that certain Amended and Restated
Declaration of Covenants, Conditions aod Restrictions for Brier Creek County Club Community
dated May 30, 2000, and recordsd in Book 8596, Page 935 in the Office of the Wake County
Register of Deeds (the «Declaration™), which restricts 175 Lots (as defined in the Declaration), as
supplemented by (i) that Pirst Supplemental Declaration to Amended and Restated Declaration
of Covenants, Conditiens and Restrictions for Brier Creek Country Club Community dated

" September 7, 2000, and Lecorded in Book 8679, Page 406 in tha Office of the Wake County
Register of Deeds, which restricts 26 additionat Lots, (if) that Second Supplemental Declaration
io Amended and Restated Declaration of Covenants, Conditions and Restrictions for Brier Cresk
Country Club Community dated October 26, 2000, znd recorded in Book 8717, Page 1266 in the
Office of the Wale County Register of Deeds, which restricts 108 additional Lots, (3ii) that Third
Supplemental Declaration [0 Amended and Restated Declaration of Covenants, Conditions and
Restrictions for Brier Creek Country Club Commumity dated October 1, 2001, and recorded 1o
Rook 9110, Page 262 in the Office of the Wake County Register of Deaads, which resiricts 33
addilional Lois, (iv) that Fourth Supplemental Declaration fo Amended and Restated Declaration
of Covenanis, Conditions and Restrichions for Brier Creek Couniry Club Commmumity dated -
December 4, 2001, and recorded in Book 9218, Page 761 in the Office of the Wake County’
Register of Deeds, which restricts 7 additional Lots, (v) that Fifth 'Supp]emcn'ta] Declaration to

. Amended and Restated Declaration of Covenants, Conditions and Restrictions for Brier Cresk

'Couniry Club Comrmumily dated January 28, 2002, and recorded in Bock 9268, Page 936 in the
Office of the Wake County Register of Deeds, which restricts 61 additional Lots, (vi) that Sixth
Supplemental Declaration Lo mended and Reslated Declaration of Covenants, Conditions atd
Restrictions for Brier Creek Country Club Community dated February 5, 2002, and recorded in
Book 9284, Page 747 in the Office of the Wake County Register of Decds, which restricts 25

" additonal Lots, (vii) that Sevemth Supplemental Declaration to Amended and Restated

Declaration of Covenants, Conditions and Restrictions for Brier Creek Country Club Community

dated July 23, 2002, and racorded in Book 9308, Page 1509 in the Offics of the Walte County

Rcaister of Deeds, which restricts 106 additional Lots, (vil) that Eighth Supp]emgnta]

" Declaration to Amended and Restated Declaration of Covenants, Conditions and Restrictions for

Brier Creek Country Club Community dated September 20, 2002, and recorded in Book 5623,

WIIEREAS,

1 : _ 2097734,05
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Page 645 in the Office of the Wake County Register of Desds, which restricts 69 additional Lots,
(ix) and that Ninth Supplemental Declaration to Amended and Restated Declaration of
Covenants, Conditions and Restrictions for Brier Creck Country Club Community dated October
1, 2002 and recorded in Book 9643, Page 550 in the Office of the Wake County Register of
Deeds, which restricts 162 additional Lots, and as amendsd by that First Amendment to
Amended and Restated Declaration of Covenants, Conditions and Restrictions for Brer Creek
Country Club Community dated June 17, 2002, and recorded in Book 9469, Pagz 899 in the
Qffice of the Wake County Register of Deeds (the Declaration, its nine Supplsments and its first
amendment shall collsctively herein be called the “Amended, Supplemcnted and Restatcd
Declaration™) (all capitalized terms not otherwise defined in this Second Amendment shall have
the same meaning as in the Amended, Supplemented and Restated Declaration);

WHERFEAS, Article XJII, Section 2, of the Amended, Supplemented and Restated
Declaration provides that the Amecnded, Supplemented and Restated Declaration may be
amended or modified at any time by an insirument signed by the Owners of not Iess than
seventy-five per0°nt {75.0%) of the total votes in ths Association; and

WHEREAS, as sst forth above, there are currently 778 Lots subj sct to the Amended,
Supplemented and Restated Declaration, and Declarant owns 501 of those Lots, as sct forth on
Exhibit A attached hereto and incorporated herein by reference; and

WHEREAS, pursuant to Artficle TIT, Section 2 of the Amended, Supplemented and
Restated Declaration, Declarant is entitled to three (3) votes for each Lot owned by Declarant,
and therefors has 1503 votes in the Association; and :

WHEREAS, pursuant to Arficle ITI, Section 2 of the Amended, Supplemented and
Restated Declaration, all ownsrs other than Declarant are entitied to ong (1) vote for each Lot
owned, and therefors owners other than Declarant have 277 votes in the Association; and

WHEREAS, out of 1780 tdta.l votes in the Assoclation, Declarant cm:rmtljr holds more
than seventy -five parcem (75%) of thu total votes; and . .

WHEREAS, thc Declarant desires to amend certain provisions of the A.mandud
cluma]cmemﬂd and Restated Declaration, as sst forth below, .

NOW, THZEREFDRE Declarant, in consideration of the foregoing recitals, does hercby
declare as follows:’

: . I Defined Temms, All capitalized terms used herein, unless otherwise deflined
herein, 'shall have thc meanings set forth in the Amended, Supplementcd and Restated
Declaration, .

2. Stormwater Control Measures. “Stormwater Control Measures” shall mean and

refer to the following: all (i) stormwater conlrol measures (including without limitation bio-
retention areas, sand filters, rotention facilities, detention basins and constructed wstlands which
serve mors than one lot and which are situated outside of public rights-of-way (“Stormwatcr

2 WI773.LG
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ently protected undisturbed open space and permanenily
preserved managed Open spact «hown on recorded plats are Common Areas. Declarant, the
Acsociation and the City of Faleigh have, simultanesously with the execution of this Amendment,

ion Bagement and Acoess Maintenance Agreement

cntered into Lhat Stormwater Bscrow Protect:
(“Maintenance Agrecment”) recorded at Book 0 105 Page [{ifpf the Wake County Public
Regigtry. All maintenance of the stormwatcr conirol measures set forth 1n the Maintenance

Apreem=nt and the exhibits thereto shall ba performed by the Association. Futhermore, the -
Association acknopwledges that the City of Raleigh may require, in the {nturs, that the
Association enler into other stormwater Sscrow prolection agreements with the City of Raleigh
wilh respect {o Stormwater control measures, and hereby agress (hiat it shall perform such
ance as may be set forth in such future agreements.

Conuol Measures”) and (1) perman

mainian

«Common Area” as defined in Article T, Section (m) of the

3. Common Afeas.
4 Declaration shall include all stormwater control mMeasures

Amended, Supplemented and Restale
as described herein.

4. (Common Expenses. “Common Expenses,” as defined in Article I, Section (n) of

the Ameaded, Supplr:.rnentad -d Restated Declaration, shall mclude all costs incured by the
Acssooiation for the mainienance ol stormwaler control measures, as 5t forth in the Maintenance
Agreement, and all contdbutions to fhe escrow account, as sel forth in the Mamtenance

 Agresment.

Amendment of Maintenance A.preement. Neither the Maintenance Agreement
Amendment shall be amended without the prior wiitien consent
long as such comsent is required by applicable governmental .

5.
nor the provisions of (his Second
of the Raleigh City Attorney, 50
regulations.

Failure to Comply with Mamtenance Acreement. The terms of the Maintenance
o comply with the Ralcigh City Code. Ths failure to comply with the
gy subject the Association aud its members to significant daily civil

6.
Agresment are required 1
Maintenance Apreement m
penalties and other enforcement actions.’

Gates at Bmearpency Access Hasements. The Association shall install, meintain
d locking mechapisms as set forlh in the Emergency Access Busement

|DVDS | Pape |q?é‘l of the Wake County Repistry, and
de by the Association for such purposes e

e
and reparr any gales axl
Agreement recorded in De ed Book
all amendments thercto. All expendifires ma

Common Expenses.

g . Effec, of Ameadment. The Amended, Supplemented and Restaled Declaration 18

modified to the extent set forth herein, but only to the extent set forth herein.  All

ed, Supplemented and Restated Declaration not modified by this
Amendment remain in filll force ané effsct in accordance with Mheir original lorms as set forth in
the Amended, Supplemenied and Restated Declaratior. Paragraphs numbered 4, 5, 6 and 7
‘herein arc added to the Declaration as Article X111, Sections 16, 17, 18 and 19 respecuvely.

hereby
provisions of the Amend

3 : co 207733056
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9. Comnsent of Association. Pursuant o Article XIII, Section 2 of the Amended,
Supplemented and Restated Declaration, the Associdtion has exscuted this Amendment solely

for indexing purposss.

IN WITNESS WHEREOF, Declarant has caused this Amendment to be executed as of
the day and year first abave writlzn, and ’che Association has executed this Amendment for

indexing purposes as set forth herein,

TOLL AT BRIER CREEK LIMITED
PAI{TNERSHIP'

By: Toll NCGP Corp., its General Partner

By: KMLLLMW‘\ @é_ﬁ—_

xoC President

J

BRIER CREEK COUNTRY CLUB OWNERS
ASSOCIATION, INC,

oy RLD AL

__ Presi dent

0T77ALIE
4 L0 CH



NORTH CAROLINA, WAKE COUNTY

/Zf/{,q';if/{,z,c l’g 70}?)/91‘!/& Notary Public of the Counly and State aforesaid,
cortify thm Wi e ﬁ/’]/‘m L Derscndlly came before me (his day and acknowl edged that
sMheis V’MC" //L('ﬁ![/c’nf" of Toll NCGF Corp., a North Carclina corporation, the
General Partner of Toll at Brier Creck Limited Partnership, a North Carolina limited partnership,
and that by awthority duly g trwen and as (hg act of the cm-poratlon acting as the General Pariner
of said partnership, hie/she, as Viee ‘/j/lﬂ_‘:-lcfﬁ’ﬂr _ executed the [oregoing instrument

on behalf of the corporalion..

, i
ity Wﬂnuqn my hand and official seal, this O_?/____ day ofl{_bg g,ga,q,ga’%oog.,

AL , o
R WIS

SWNOTAR-D % jbq f Ig

: Satr ] wmméﬂu

‘DUBLTC : 5: Notary I‘ubhc
('Js: "My Commission Expires: @)ﬂ‘ji(’é@f ’1% N1

"’wmﬁﬁm“cmmm,x
- WAKE CC JUNTY :
ﬂﬂ?"'[u, ?) ;"\'am. (I 4{ , & Notary Pubhc of the County
and St;n'e aforssaid, certify that hf" e Yin personally

“appeared before me this day and acknowledged that heiﬂhe is Past. Vige.  Prssident of
Brier Creek Country Club Owners Asscciation, Inc., a Narth Carolina corporation, and that by
authority duly given and as the act of the corporation, the foregoing instrument was executed on

\\\\hiﬂf HPiegid corporation.

Thy e,
....... 0, %,
13;\ W}ﬁﬂ;E’SS ay hand and official stamp’ nrseal day of lr,jr? 4 e uﬂz, 2003.
T SRR
P P o L
‘?p [M%@&L] L NotaryPubhc
. ‘6’.'. " -
tq

”"a,jl'; COU\‘ﬁi\\“ o
Mﬂ“ 5i‘ﬂ1111531011r,x]m35 CE,IHLE“*&‘Q-E/L )‘H[ QO[ L,o

The foreguing cerlificate of : _ is
rertified to be correst. This instrument and this certificate are duly registerad al the date and

time and in the Bonk and Pape ShDWﬂ on the first page hereof.

, Register of Daeds for Wake County, North Carolina

Byf _
Deputy/Assistant Register of Deeds

" 20977306
1B CH
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Document
. Amended and Restated Declaration

First Supplement
Second Supplement

Third Supplement

Fourth Supplement

Fifth Supplement

Sixth Supplement

Seventl Supplement

Eighth Supplement

Exhibit A

"~ Lots owned by Declarant

1,2,3,4,74,75, 89,91, 92, 93, 94, 95, 96, 97, 98,

Rt |

99,100, 101, 102, 103, 116, 117, 118, 119, 120,
126, 145, 148, 149, 150, 151, 152, 153, 154, 155,

156, 157,169, 171, 173, 174, 176, 179

181, 182,183, 189, 191, 200, 201, 202, 204,

206

207, 208, 209, 210, 237, 238, 239, 241, 242,
244,245,247, 248, 249, 250, 251, 255, 261,

283, 284, 288, 289, 293, 295, 314

383, 384, 385, 386, 397, 398, 359, 400, 401,

409, 410, 411, 412, 413, 414, 415, 416, 417

376, 377, 378, 380, 381

315, 316, 317, 318, 315, 320, 321, 322, 323,

205,

243,
262,

402,

325,

326, 327, 328, 329, 330, 332, 333, 334, 336, 337,

338, 339, 340, 349, 358, 366, 367, 369, 370,

372,373,374, 375

371,

418, 419, 420,421, 422, 423, 424, 425, 426, 427,
428, 429, 430, 431, 432, 433, 434, 435, 436, 437,

446, 447, 449, 453, 454

689, 700, 701, 702, 703, 704, 705, 706, 707,

708,

709, 710, 711, 712, 713,714, 715, 716, 717, 718,
719, 720, 721, 722,723, 724, 725, 726, 727, 728,
- 729,730, 731, 732, 733, 734, 735, 736, 737, 738,
739, 740, 741, 742, 743, TA4, 145, 746, 747, 748,
749, 750, 751, 752, 753, 754, 755, 756, 757, 758,
759, 760, 761, 762, 763, 764, 765, 766, 767, ‘768,
769, 770, 771, 772, 773, 774, 175, 776, T77, 778,
779, 780, 781, 782, 783, 784, 785, 786, 787, 788,
789, 790, 791, 792, 793, 794, 795, 796, 797, 758,

759, 800, 801, 802, 803, 804

625, 626, 627, 633, 634, 635, 636, 637, 638, 630,
640, 641, 642, 643, 644, 645, 648, 647, 648, 649,
630, 651, 652, 653, 654, 635, 656, 657, 658, 639,
660, 661, 662, 663, 664, 665, 666, 667, 668, 665,
670, 671, 672, 673, 674, 675, 676, 677, 678, 679,

6

2019773416
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650, 681, 642, 683, 684, 683, 686, GE7, 688, 680,
690, 691, 692, 693, 694, 695, 696, 697, 698

Kinth Supplement 455, 456, 457, 458, 459, 460, 461, 462, 463, 464,
465, 466, 467, 468, 469, 470,471,472, 473, 474,
475, 476, 477, 478, 479, 480, 481, 482, 483, 484,

485, 486, 487, 488, 489, 490, 491, 492, 403, 404,

495, 496, 497, 498, 499, 500, 501, 502, 503, 504,

505, 506, 507, 508, 509, 510,511, 512,513, 514,

515, 516, 517, 518, 519, 520, 521, 522, 523, 524,

525, 526, 527, 528, 529, 530, 531, 532, 533, 534,

535, 536, 537, 538, 53D, 540, 541, 542, 543, 544,

545, 546, 547, 548, 549, 550, 551, 552, 553, 554,

555, 556, 557, 558, 559, 560, 361, 562, 563, 564,

565, 566, 567, 568, 569, 570,571, 572, 573, 574,

575, 576, 577, 578, 579, 580, 581, 582, 583, 584,

585, 586, 587, 388, 589, 590, 591, 592, 593, 594,

595, 596, 557, 598, 599, 600, 601, 602, 603, 604,

505, 606, 607, 608, 609, 610, 611, 612, 613, 614,

615, 616

7 . ) 2087734.08
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FIRST AMENDMENT TO
AMENDED AND RESTATED DECLARATION OF COYENANTS,
CONDITIONS AND RESTRICTIONS
FOR BRIER CREEK COUNTRY CLUB COMMUNITY

THIS FIRST AMENDMENT TO AMENDED AND RESTATED DECLARATION

OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR BRIER CREEK

COUNTRY CLUB COMMUNITY (the “Amendment”) is made and enlered into as of this

17th  day of June, 2002, by TOLL AT BRIER CREEK LIMITED PARTNERSHIP, a North
Carolina limited partnership (the “Declarant”™).

_ WHEREAS, Declarant is the Declarant under that certain Amended and Restated
Declaration of Covenants, Conditions and Restrictions for Brier Creek Country Club Community
dated May 30, 2000, and recorded in Bock 8596, Page 935 in the Office of the Wake County
Register of Deeds, supplemented by that First Supplemental Declaration o Amended and
Restated Declaration of Covenants, Conditions and Restrictions for Brer Creek Country Club
Community dated September 7, 2000, and recorded in Book 8679, Page 406 in the Office of the
Wake County Register of Deeds, that Second Supplemental Declaration to Amended and
Restated Declaration of Covenants, Conditions and Restrictions for Brier Creek Country Club
Community dated October 26, 2000, and recorded in Book 8717, Page 1266 in the Office of the
Wake County Register of Deeds, that Third Supplemental Declaration to Amended and Restated
Declaration of Covenants, Conditions and Restrictions for Brier Creek Country Club Communily
dated October 1, 2001, and recorded in Book 9110, Page 262 in the Office of the Wale County
Register of Deeds, that Fourth Supplemental Declaration to Amended and Restated Declaration
of Covenanls, Conditions and Restrictions for Brier Creek Country Club Community dated
December 4, 2001, and recorded in Book 9218, Page 761 in the Office of the Walee County
Register of Deeds, that Fifth Supplemental Declaration to Amended and Restated Declaration of
Covenants, Conditions and Restrictions for Brier Creek Country Club Community daled January
282002, and recorded in Boock 9268, Page 936 in the Office of the Wake County Registry of
Deeds, and that Sixth Supplemental Declaration to Amended and Restated Declaration of
Covenants, Conditions and Restrictions for Brier Creek Country Club Community dated January
28, 2002, and recorded in Book 9284, Page 747 in the Office of the Wake County Registry of
Deeds (as supplemented, the “Amended and Restated Declaration™) (all capitalized terms not
otherwise defined in this Supplemental Declaration shall have the same meaning as in the
Amended and Restated Declaration),

WHEREAS, Article XIIL, Section 2, of the Declaration provides that the Declaration may
be amended or modified at any time by an instrument signed by the Owners of not less than
seventy-five percent (75.0%) of the total votes in the Association; and

1 . =2065619.03
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WHEREAS, Declarant currently holds seventy-five percent (75%) of the total votes in
the Association; and

WHEREAS, the Declarant desires to amend cerlain provisions of the Declaration, as set
forth below.

NOW, THEREFORE, Declarant, in consideration of the foregoing recitals, does hereby
declare as follows:

1. Defined Terms. All capitalized terms used herein, unless otherwise defined
herein, shall havc the meanings set forth in the Declaration.

2. Lumley Road. Article VIII, Section 34 of the Declaration is hereby
deleted in its entirety and is restated as follows:

No Improvement may be placed or constructed within twenty (20) feet on
cither side of the right-of-way of Lumley Road, Club Valley Way, Arnold
Palmer Drive or Brier Club Lane (*Protected Area”™) without prior written
approval of thc Architectural Contrel Committee. In addition, the
following are prohibited within the Protected Area: recreational equipment
(including, but not hmited to, basketball backboards and hoaps,
trampolines, swing sets, treehouses, children’s climbing or play apparatus
and other equipment associated with either adult or juvenile leisure or
recreation) and vegetable gardens. Tn addition, no children’s play toys or
other moveable equipment of any type (such as lawn mowers, garden
tools, etc.) may remain repeatedly overnmight within such Prolecled Area.

3. Powers and Duties of the Association. Article VI, Section 1(s) of the Declaration
is hereby deleted in its entirety and is restated as follows:

(s) The Associalion shall establish the amount of and provide for the collection of
annual, special, emergency and individual assessments as provided for in (his Declaration. The
Club Owner shall establish the amount of and collect the Social Membership Assessments;

4. Fences and Walls. Article VIIL Section 15 of the Declaration is hereby deleted in
its entirety and 1s restated as follows:

Except as specifically approved in writing by the Architectural Control
Committee, no fence, wall or hedge shall be erected, placed or altered on any Lot
nearer to any street fronting such Lot than a rear building comer of the main
dwelling constructed on such Lot and shall not exceed six (6) feet in height unless
otherwise specifically required by governmental authorities having jurisdiction.
All fences on Lots shall be maintained at all times in a structurally sound and
attractive manner and in a good stale of repair. All fences on Lats shall be of
wood, metal (excluding chain link), masonry or malerial approved by the
Declarant {or the Board, when the right to appoint the Archilectural Control

2 2065614.03
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Committee has been assigned to the Board) and no fence shall be constructed,
placed or allowed to remain on any Lot until the Owner thereof has obtained
approval for such fence from the Architectural Control Committee.

5. Effect of Amendment. The Declaration is hereby modified to the extent set forth
herein, but only lo the extent set forth herein. All provisions of the Declaration not modificd by
this Amendment remain in full force and effect in accordance with their original terms as set
forth in the Declaration.

IN WITNESS WHEREOF, Declarant has caused this Amendment to be cxeculed as of
the day and year first above written.

TOLL AT BRIER CREEK LIMITED
PARTNERSHIP

~ By: Toll NCGP Corp,, its General Partner

o Ldbu \ (Al

F\ lx{cfé President
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NORTHC INA, WAKE COUNTY

ﬁ:« M& Notary Publie of the County and State aforesaid,

certlfy that personally came beiore me this day and acknowledged that
s/he is _Vz.c,b of Toll NCGP Corp., a Nerth Carolina corporation, the
General Partner of Toll at Brier Creek Limited Partnership, a North Carolina limited partnership,
and that by authenty duly given and azgthe act of the corporation, acting as the General Partner

of said partnership, he/she, as , executed the foregoing instrument
on behalf of the corporation..

““IIII Ry,

-

2Q02.
< ,\;M‘" ALg “3¥itness my hand and official seal, this / .: day nfg@,(_ﬁf
-?c:?‘ p“‘.- " ".:.1574'

é,:’._.".‘;OT AD J':.':%\O%,

sk . Bt

3 “enpeveiiy N .

.,5‘C'cuw‘f{ ?&?gnﬁﬁg:ion Expires: .P 4 20ss
The foregoing‘ certificate of is

certified to be correct. This instrument and this certificate are duly registered at the date and
time and in the Book and Page shown on the first page hereof.

, Register of Deeds for Wake County, North Carolina

By:

Deputy/Assistant Register of Deeds
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Laura H Riddick
Repister of feeds
Hake County, HC
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STATE OF NORTH CAROLINA AMENDED AND RESTATED
_ DECLARATION OF COVENANTS,
' CONDITIONS AND RESTRICTIONS FOR
COUNTY OF WAXKE : BRIER CREEK COUNTRY CLUB
' COMMUNITY '

THIS AMENDED AND RESTATED DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS FOR BRIER CREEK COUNTRY CLUB
COMMUNITY (this “Declaration”) is made this _3¢™  dayof P& -, 2000, by
TOLL AT BRIER CREEK LIMITED PARTNERSHIP, a North Carolina limited partnership,
hereinafier referred to as the “Declarant”; ' _

WITNESSETH:

-WHEREAS, Declarant is the owner of certain real properly located in Wake Cuunfy,
North Caralina, as more particularly described on Exhibit “A” attached hereto and made a part

hereof for all purposes (the “Property™); and

WHEREAS, Declarant intends to develop on the Froperty an exclusive residential
community to be known as Brier Creek Country Club Community (the “Development™); and

WHEREAS, the Property is subject to a master Declaration of Covenants, Conditions and
Restrictions for Brier Creek recorded in Book 8002 at page 638 of the Wake County Public
Repistry and Book 2463 at Page 376 of the Durham County Public Registry (hereinafter referred
to as the “Master Declaration™); and ' -

WHEREAS, Declarant subjected certain property (including the Property) io that
Declaration of Covenants, Conditions” and Restrictions For Brier Creek Countty Club
Commaunity recorded August 9, 1999 in Book 8385, Page 1 of the Wake County Public Registry,
as supplemented by that First Supplemental Declaration of Covenants, Conditions and
Restrictions for Brier Creek Country Club Community recorded at Book B454, Page 444 of the
Wake County Public Registry and that Second Supplemental Declaration of Covenants,
. Condijtions and Restrictions for Brier Creek Country Club Community recorded at Book 8480,

Page 2130 of the Wake County Public Registry (the “Existing Declaration™); and

WHEREAS, Article XTII. Section 2 of the Existing Declaration provides that the Existing
Declaration may be amended or modified at any time prior to December 31, 2029 by an
- instrument signed by the Owners of not less than seventy-five percent (75%) of the total votes in
the Association (as hereinafter defined), provided that Declarant consents to such amendment or

modification; and

WHEREAS, Declarant owns all of the real property (including the Property) that was
subjected to the Existing Declaration and has one hundred percent (100%) of the total votes in
the Association, and now desires to amend and restate the Existing Declaration in its entirety for

156820513
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the purpose of supplanting and replacing the Existing Declaration in all respects and for all

purposes by executing this Declaration; and

WHEREAS, Declarant desires to provide for the protection, preservation and
enhancement of the propery values and amenities (if any) of the Property, and for the
maintenance of the Property and all improvements thereon, and in furtherance of said purposes
desires to subject the Property to the easements, covenants, conditions and restrictions
hereinafier stated, each and all of which ss and are for the benefit of the Property and each owner. |
of a portion thereof; and - , o

WHEREAS, Declarant, to efficiently preserve the value and amenities (if any) in the
Property, has incorporated under the laws of the State of North Carolina relating to nonprofit
corporations, Brier Creek Country Club Owners Association, Inc. to which shall be delegated
and assigned as provided herein the powers of owning, maintaining and administering the
Common Area and related facilities and appurtenances, administering and enforcing the terms
and provisions of this Declaration, including, without limitation, collecting and disbursing the
assessments and charges hereinafter stated, and promoting the recreation, health, safety and
welfare of the residents in Brier Creek Country Club Community; and

WHEREAS, although Declarant contemplates that separate easements, COvenants,
conditions and restrictions (which may include assessments, easements, covenants, conditions
and restrictions similar to those herein contained) may be imposed with regard to the various

~-phases or sections of the Development and that separate ownet’s associations may be established
for some or all of the various phases of the Development, Declarant desires to impose pursuant
hereto easements, covenants, condjtions and restrictions upon all of the Property, with the
understanding that, at the option of Declarant, additional restrictions may be imposed with regard
to the various phases or sections of the Development. : '

NOW, THEREFORE, Declarant hereby declares that the Existing Declaration is void,
shall have no further effect, ‘and is ‘hereby replaced and supplanted in its entirety by this
Declaration, and that all of the Property shall be held, used, occupied, sold, leased, transferred,
mortgaged, and conveyed subject to the easements, covenants, conditions, charges, liens, and
restrictions as hereinafter stated. in this Declaration, all of which shall ran with the Property and
all parts thereof and shall be binding on all parties having or acquiring any right, title or interest
in the Property or any part thereof or interest therein and on their heirs, successors and assigns,

and shall inure to the benefit of each owner of the Property or any part thereof or interest therein.

ARTICLEI

DEFINITIONS

The following words when used in this Declaration or any Supplemental Declaration, as
hereinafter defined, or amendment hereto (unless the context shall otherwise require) shall have

the following meanings:
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() “Additional Declaration” shall mean and refer to any Declaration of Covenants
Conditions and Restrictions filed in the Office of the Register of Deeds of Wake County, North
Carolina with regard to a certain phase, section or portion of the Property, as more particularly

described in Article I hereof.

“Additional Property” shall mean and refer to any real property, other than the
property described in Exhibit A attached hereto, which may be subjected to this Declaration as
more particularly set forth in Article Tl hereof. The Additional Property includes all real property
currently owned by Declarant, and any adjacent or nearby property hereafier acquired by

Declarant.

(c)  “Architectural Control Committee” shall mean and refer to the committee
appointed by the Board to oversee the development and enforcement of architectural control
standards and restrictions with respect to the Development and 1o perform certain other functions
described in the Declaration,

(@  “Architectural and Landscape Guidelines” shall have the meaniﬁg set forth in
Article IX hereof.

(&)  “Articles” shall mean and refer to the Articles of Incorporation of the Association.

0] «gssociation” shall mean and refer to Brier Creck Country Club Owners
Association, Inc., a North Carolina nonprofit corporation, and/or any surviving corporation
resulting from merger of Brier Creek Country Club Owners Association, - Inc. with another
association as allowed in this Declaration. S

()  “Board” shall mean and refer'to the Board of Directors of the Association.

(h)  “Bylaws” shall mean and refer to the Bylaws of the Associatiori as they may now
or hereafier exist. .

) “Club” shall mean and refer to the recreational and social club to be known as
Brier Creek Country Club to be-located on the Club Property, as more particularly described in
Article XII of this Declaration‘. .- ‘

() “Club Facilities” shall have the meaning set forth in Article XII hereof.

() “Club Owner” shall mean and refer to the entity owning the Club and {hc Club
Property (which as of the date hereof is Declarant). '

()  “Club Property” shall mean and refer to cortain property adjoining the
Development on which the Club will be developed and located, the boundary lines of which
Club Property shall be shown on a recorded plat or plats of the Development and shall contain
ihe Golf Course. Club Property shall not be part of the Development or the Property as
hereinafier defined, and shall not be subject to the terms and provisions of this Declaration. .
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(m) “Common Area” or “Common Property” or “Common Open Space” or “Open
Space” (these terms being used interchangeably herein) shall mean and refer, singularly or
collectively, as applicable, to all real property and improvements thereon or associated therewith,
which isfare owned or leased by the Association (or by Declarant for later transfer, lease, or
assignment to the Association); easements granted to or reserved by or on behalf of the
Association (or the Declarant for later transfer or assignment to the Association); and other real
property which has been desipnated as Common Area on any plat recorded in the Office of the
Register of Deeds, Wake County, North Carolina by Declarant or by any other party entitled to
subject Additional Property to this Declaration, in a Supplemental Declaration, or in a deed or
other written instrument, and alsa shall refer to all personal property owned or leased by the
Association and designated as Common Area by the Declarant or the Association. The Common
Area is for the common use, enjoyment or benefit of the Owners, and/or for the enhancement or
protection of the Property or any part thereof, and may include, without limitation, active and
assive recreational areas and facilities. All Common Area shall be subject to the terms and
conditions of this Declaration. Common Area also may include, as determined by Declarant in
‘ts sole discretion, all water retention and detention ponds and areas, if any, including all
stormwater facilities, structures and improvements associated therewith, required to be
- constructed, repaired, replaced or maintained on or near the Property or any portion thereof by
the laws, rules or regulations of any sovernmental authority having jurisdiction thereof and
which is required to handle stormwater runoff from any part or all- of the Property.
Notwithstanding the foregoing, in no event shall the Club Property or Club Facilities or any
portion thereof be considered part of the Common Area or Common Property. Common Area
 also includes all water lines serving more than ane Lot that are located outside any public street
_ right-of-way and all sewer lings serving more than one Lot that are located outside any public
-~ street right-of-way and City of Ralcigh sanitary sewer easements.

()  “Common Expenses™ shall mean and refer 1o (i) expenses of administration,
Maintenance, improvement, repair or replacement of Common Area or Common Property and/or
" Landscaped Rights-of-Way, (i1) expenses declared to be or described as Common Expenses by
the provisions of this Declaration, (iii) premiums for hazard, lability or other insurance as may
be obtained by the Association, (iv) all other expenses incurred by the Association in carrying
out its functions and duties tnder this Declaration, (v) charges for utility services used in
connection with the Common Arca and Improvements thereon, and (vi) assessments to Brier
Creek Property Owners Association, Inc., as set forth in the Master Declaration,

(0) “Declarant” shall mean and refer to Toll at Brier Creek Limited Parmership, its
successors and assigns (in whole or in part).

“Declaration” shall mean and refer to this Amended and Restated Declaration of
Covenants, Conditions and Restrictions for Brier Creek Country Club Community as it may be
amended and supplemented (by Supplemental Declarations) from time to time as herein
provided. ' ' '

“Dedicated Common Area” or “Dedicated Common Property” or “Dedicated
Open Space” (these terms being. used interchangeably herein) shall mean and refer to all real
property conveyed in fee by the Declarant or the Association to the City of Raleigh, North

1668283.13
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Carolina or some other govemmental entity in satisfaction of some recreational, open space, road
maintenance or other requirement of the City of Raleigh or such other governmental entity in
connection with the appraval of the Development or any part thereof. All Dedicated Common
Area shall be exempt ffom the provisions of this Declaration. If any real property is made
subject to this Declaration and subsequently is determined by Declarant to be Dedicated
Common Arga, Declarant or the Association may convey such property in fee to the City of
Raleigh or other appropriate governmental entity free and clear of the provisions of this
Declaration and, upon recordation of the ‘deed therefor, this Declaration shall thereafier be

deemed to be inapplicable to such property.

') “Development” shall mean and refer to the residential development to be
developed by Declarant as Brier Creek Country Club Community, into Which the Property is

being developed.

(s) = “Dwelling Unit” shall mean and refer to 2 portion of the Property, whether
developed or undeveloped, intended for development, use and occupancy as an attached or
detached dwelling for a single family. By way of illustration, but not limitation, each single~
family, detached house on a Lot, each residence in each patio home, each condominium unit,
each townhouse or townhome, each “zero ot line” home and each cluster home shall constinute a
separate Dwelling Unit. Each Lot or tract containing vacant land intended for development or
land on which improvements are under construction shall be deemed to contain one (1) Dwelling
Unit. Upon issuance of one or more certificate(s) of occupancy for a structure or structures
constructed on a Lot or tract, however, the Lot or tract on which such structure(s) are constructed -
shall be .deemed to have the number of Dwelling Units as certificates of occupancy issued for
such structure(s). The Club Property does not contain any, and shall be deemed to contain no,

chlli:_zg Units.
()  “Entrance Manument Eascments” shall mean and refer to the easements reserved
by Declarant and granted to the Association in Article X, Section 9 hereof over, under and across

certajn areas of the Propefty, for the installation and maintenance of entrance monuments and
related improvements for the Development, all as more particularly described in Article X, .

Section 9.
(uy  “Golf Course” shall mean and refer to the golf course facility to be constructed

within the Club Property, the boundary lines of which shall be defined by a recorded plat or plats
showing such golf course facility.

(v) “Improvement” or “Improvements” shall mean and include all buildings, storage
sheds or arcas, roofed structures, decks, patios, parking areas, exterior recreational areas,
recreational equipment and facilities, mailboxes, exterior antennae, dishes or other apparatus to
receive or transmit television or radio or microwave or other signals, loading aress, trackage,
fences, walls, hedges, mass plantings, poles, driveways, ponds, lakes, changes in grade or slope
of & Lot or Dwelling Unit, site preparation of a Lot or Dwelling Unit, landscaping, exterior-
clotheslines, swimming pools, tennis courts, signs, exterior illumination, changes n any exterior
color or shape and any other exterior construction or exterior structure or other exterior
improvement which may not be included in any of the foregoing. The definition of .
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Tmprovements includes both original Improvements and all later changes and additions to
Improvements.

(w) “Landscaped Rights-of-Way" shall mean the medians and other areas within
public or private street rights-of-way within or adjoining the Property which arc designated as
Common Area or Landscaped Rights-of-Way on any plat recorded in the Office of the Register
of Deeds, Wake County, North Carolina by Declarant or by any other party entitled to subject
Additional Property to the Declaration, and which shall be maintained by the Association as a

Common Expense.

(x)  “Limited Common Arca” or “1 imited Common Property “ or-“Limited Common

Open Space” (these terms being used interchangeably herein) shall mean and refér singularly or
collectively, as applicable, to all real property and improvements thereon or associated therewith,
and to all personal property, which is/are owned or leased by, or located in an easement granted
to or reserved by or on behalf of, the Association (or the Declarant for later transfer or
assignment to the Association) for the use, improvement, enhancement or benefit of Owners of
Lots or Dwelling Units in a particular section or phase located within the Development, or for
the enhancement oI protection of such portion of the Development, and which has been
designated on any plat recorded in the Office of the Register of Deeds, Wake County, North
Carolina by Declarant or by any other party entitled to subject Additional - Property to the
Declaration, as Limited Common Arca (the question of such use, improvement, enhancement or
‘benefit being as determined by Declarant). There may be Limited Common Area in-one or mare
sections or phases located within the Development. Limited Common Area shall, for the
- purposes of this Declaration, he considered 2 sub-classification of Common Area and, except as
‘may be otherwise provided herein, (i) all provisions of this Declaration relating to the rights,
duties and obligations of the Association with respect to the Common Area shall apply to the
Limited Common Area; and (i} all provisions of this Declaration relating to the rights and
__obligations of Qwners oI Members with respect to Common Area shall, with respect to Limited
Common Arca, be exercised by or imposed upon only those Owners of Lots or Dwelling Units in
phases or sections of the Development to which the particular Limited Common Area relates (as
determined by the Declarant). Limited Common Area, however, does not include “Sub-

Community Property” (as defined below).

(v) “Lot” shall mean and refer to any numbered plot of land which is part of the
Property, and which is intended for single-family residential use, and which is shown on any plat
in the Office of the Repgister of Deeds, Wake County, North Carolina which Declarant has
recorded, caused to be recorded or approved for recordation. Declarant hereby reserves the right
to reconfigure, at any time and from time to time, without the consent of the Owners or Members

* of the Association, the boundaries of any Lot or Dwelling Unit owned by the Declarant and to
thereby reconfigure Lots or Dwelling Units, create streets, create additional Lots or Dwelling
Units, eliminate existing Lots or Dwelling Units, create additional Common Area or reduce
proposed Common Area not yet conveyed to the Association {provided that no such reduction
violates any applicable ordinances of the City of Raleigh or other entity having governmental
jurisdiction over such Common Area). Declarant's exercise of this right shall be evidenced by
the recording of a revised map of the affected Lot, Dwelling Unit or Cominon Area. Upon the
recording of any such revised map, each Lot or Dwelling Unit shown on the previously recorded
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map that has been revised by the new map shall cease to be a “Lot” or “Dwelling Unit” as
defined herein and each revised Lot or Dwelling Unit as shown on the new map shall be a “Lot”
or “Dwelling Unit” as defined herein.

(z) “Maintain”, “Maintenance” or any substantinlly similar term used in this
Declaration, when applied to a power or duty of the Association shall mean and include, without
limitation, the right to maintgin, repair, replace, reconstruct, improve, clean, landscape, operate
and use ihe improvement, property or other item which is the subject thereof. )

(aa) “Member” shall mean and refer to each Owner of a Lot or Dwelling Unit whois a
member of the Association as provided in this Declaration. .

(bb) “Owmer” shall mean and refer to the owner of record as shown in the Wake
County, North Carolina Registry, whether one or more persons or entities, of fee simple title to
any Lot or Dwelling Unit, including contract sellers, but excluding those having such interest
‘merely as security for the performance of an obligation. The definition of “Owner” shall include .
Sub-Associations as defined herein for purposes of enforcement of this Declaration.

(cc) “Person" shall mean and refer o any individual, corporation, partnership,
association, limited Iia!:ility company, trust or other legal entity. o

(dd) “Property” shall mean the Property described on Exhibit “A” attached hereto and
incorporated herein by reference and any and all other Additional Property (as herein defined)
hercinafler made subject to this Declaration by any Supplemental Declaration, Additional
Declaration, or merger or consolidation as provided hereinbelow. '

(ee) “Roadways" shall mean and refer to the public and private streets located within
_ _the Development. '

(f)  “Sub-Association” shall mean and refer to any scparate owners association
established pursuant to or in connection with an Additional Declaration, which Sub-Association
mnay own or lease Sub-Community Property in connection with such Additional Declaration and
may assess those Owners of Property subject to such Additional Declaration for the Maintenance

of such Sub-Community Property.

(ge) sgub-Community Property” shall mean and refer to all real property and
improvements thereon or associated therewith, which is/fare owned or leased by any Sub-
Association (or by Declarant for later transfer, lease, or assignment to the Sub-Association)

- established pursuant to or in connection with an Additional Declaration, and shall be common
area benefiting only Additional Property subjected to an Additional Declaration. Such Sub-
Community Property shall not be Maintained or controlled by the Association, and no Owner
shall have any rights or easements therein except pursuant to such Additional Declaration.
Provided, however, that certain areas within the Additional Property subject to the Additional
Declaration may be established as Common Area pursuani to this Declaration for use by all
Owners in the Development, and which Common Area will be Maintained and controlled by the

Association, which Common Area shall not be Sub-Community Property.
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(kh) “Supplemental Declaration” shall mean and refer to any residential declaration of
covenants, conditions, and restrictions filed in the Office of the Register of Deeds of Wake
County, North Carolina with regard to Additional Property as more particularly set forth in

Article 11 hereof.

ARTICLE II

PROPERTY

Section 1. Property Made Subiect To Declaration. The Property is hereby made
subject to this Declaration and the Property shall be owned, held, used, occupied, leased,
transferred, sold, mortgaged and/or conveyed by Declarant, the Association and each Owner
subject to this Declaration and the terms, cavenants, conditions, restrictions, easements, charges
and liens sct forth in this Declaration. Declarant shall bave the right, as set forth below, but shall
have no obligation, to subject the Additional Property to this Declaration. :

Section 2. Annexation of Additional Property bv Declarant Within Twenty (20}
Years. If within twenty (20) years of the date of recordation of this Declaration, Declarant is the
Owner of any reel “property in Wake County, North Carolina within the Brier Creek
development, which Declarant currently owns, or which Declarant hereafier acquires and which
Lo s contiguous or adjacent to the Property, which Declarant desires to subject to this Declaration
- (such real property being referred to herein as « A dditional Property"), it may do so by filing-of
record a Supplcmental Declaration or Additional Declaration which shall extend this Declaration
to such Additional Property; provided, however, that such Supplemental Declaration or
Additional Declaration, as applied to the Additional Property covered thereby, may include such
- specific additional terms, covenants, conditions, restrictions, easements, charges and liens, not
inconsistent with this Declaration, as may be set forth in such Supplemental Declaration. There
shal] be no requirement that any party other than Declarant consent to, approve, or EXecute any
such Supplemental Declaration or Additional Declaration. ' :

Section 3. Other Annexations of Additional Property . If at any time Persons other
than the Declarant desire to subject real property (also referred to as Additional Property) to this
Declaration, such real property may only be subjected hereto if the owner thereof, and Declarant,

for a period of twenty (20) years from the date of recordation of this Declaration, consents in
writing. If, after twenty (20) years from the date of recordation of this Declaration, Declarant or
_any other Person desires to subject real property o this Declaration, the owner of such property
-" to be annexed must consent in writing. All subjection to this Declaration authorized by this.
Section 3 must be approved by the affirmative vote of two-thirds (2/3) of the votes of each class
of membership entitled to be cast by the Members present or represented by proxy at a duly
called meeting of the Association at which a quorum is present. Upon such consent and/or
affirmative vote, such Additional Property shall be subjected to this Declaration by the
recordation in the Wake County, North Carolina Registry of a Supplemental Declaration or
Additional Declaration signed by the owner of such Additional Property, by Declarant (if such
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annexation occurs within twenty (20) years after the filing of this Declaration) and by the

Association.

Section 4. Contents of Supplemental Declaration. Each Supplemental Declaration
shal] be effective upon recordation in the Wake County, North Carolina Registry, shall describe
the lands annexed and shall incorporate the provisions of this Declaration, either by reference

“hereto or by fully setting out the provisions hereof. Such Supplemental Declaration need not be
in any specific form (for example, it may be contained in a'deed from Declarant conveying the
real property being subjected to this Declaration), but shall clearly indicate the intention to
subject the Additional Property to this Declaration. A Supplemental Declaration may contain.
such other terms and conditions, not inconsistent herewith, as the parties subjecting the
Additional Property to this Declaration may agree upon. Nothing contained herein shell prohibit
the owner of any Additional Property made subject to this Declaration by Supplemental
Declaration from subjecting such Additional Property to other covenants, conditions and
restrictions not inconsistent with the terms of this Declaration. %

Section J. Additional Declaration. Each Additional Declaration shall be effective.
upon recordation in the Wake County, North Carolina Registry, shall describe the lands annexed
and shall incorporate the provisions of this Declaration, either by reference hereto or by fully .
setting out the provisions hereof. Such Additional Declaration may contain additional provisions- . ..
applicable only to that certain phase or portion of the Additional Property to-be included in the
Development (which may be somewhat inconsistent with the terms of this Declaration due to the. - :
particular nature of such Additional Property), and may provide for the creation of a separate -
owners association to also have jurisdiction over such portion or phase of the Property. cooe

. Section6.  Merger or Consolidation. Upon & merger or consolidation of the
Association with another association which is a non-profit corporation composed of owners of -
_residential real property (which merger or consolidation may occur under the provisions of
" applicable laws or the pravisions of this Declaration, the Articles or the Bylaws not inconsistent
with such applicable laws - the fact that this Declaration, the Articles or the Bylaws require a
greater percentage of votes for approval of merger than the applicable laws is not inconsistent. .
with sgid laws), the properties, rights and obligations of the Association may, by operation of the -
law, be transferred to another- surviving or consolidated association or, alternatively, the
properties, rights and obligations of another association may, by operation of law, be added to
the properties, rights and obligations of the Association as the surviving corporation pursusnt to
g merger. The surviving or consolidated association shall be considered the Association and
shall administer the terms and provisions of this Declaration and any applicable Supplemental
Declaration affecting the portions of the Property in the jurisdiction of such Association, together .
* with the covenants and restrictions established upon. any other properties, as one scheme. -The
plan of merger or consolidation between the Association and any such other association may
contain terms and provisions with respect to Common Property owned by the Association or
_such other association as may be approved by the Association and such other association in the
votes authorizing the merger and, to the extent that such provisions may conflict with the
provisions of this Declaration, the provisions contained in the approved plan of merger or
consolidation shall control. No such merger of consolidation, however, shall effect any
revocation, change or addition to the terms and provisions of this Declaration or any
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Supplemental Declaration pertaining to the Property or any portion thereof except as specifically
provided in this Declara?ion. _

Section 7. Chanpes to_this Declaration or Additional or Supplementary Declarations
Requiring Declarant’s Consent. Notwithstanding anything contained herein to the contrary, it is
expressly understood and agreed that, for so long as there is a Class B Membership, the prior
written consent of Declarant shall be required for any parties to modify, change and/or amend, in
whole or in part, the terms and provisions of this Declaration, any Supplemental Declaration
and/or any Additional Declaration or to impose new or additional covenants, conditions,
restrictions or easements on any part of the Property. -

Section 8. Conveyance of Common Areas in Newly Annexed Lands. Title to
Common Areas located in Additionz] Properties shall be conveyed to the Association prior to.the
conveyance of the first Lot in the newly annexed area in the same manner as set forth in Article

TV, Section 3 hereof.

Section 9. Cluster Unit Development. This Property is part of B cluster unit
development approved by the City of Raleigh in which residential transfers are permitted;’
therefore, even though some Lots may appear to coniain enough land area to construct additional
Dwelling Units or create ~dditional Lots, prior density transfers approved within the cluster unit
development may, in fact, preclude City of Raleigh approval of additional dwellings or further
subdividing of Lots. Notwithsianding anything contained herein to the contrary, the
Development, including any Additional Property, unless otherwise approved by the City of
Raleigh or other governmental entity having such authority, shall not contain more than 1500
Dwelling Units, shall not exceed a total acreage of 630 acres, and shall have a maximum density -

not to exc_eed forty (40) Dwelling Units per acre.
ARTICLE I

MEMBERSHIP AND YOTING RIGHTS

Section1. © Membership. Each and every Ovmer of a Lot or Dwelling Unit shall
automatically become and be a Member of the Association. Membership shall be appurtenant to
and may not be separated from ownership of any Lot or Dwelling Unit, and the Board may make

rcasonable rules relating to the proof of awnership of 2 Lot or Dwelling Unit. The Club Owner

-shall not be 2 Member of or have voting rights in the Association:

Section 2. Classes of Voting Members. Subject to the rights of Declarant reserved in
this Section 2, the Association shall have two classes of voting membership as follows:

Class A. Class A Membess shall be all Owners of Lots, with the exception of
Declarant until such time as Declarant’s Class B Membership is converted to Class A
Membership as provided in ihis Article. Unless otherwise provided by a Supplemental or
Additional Declaration as set forth in Section 4 hereof, a Class A Member shall be entitled to one
(1) vote for each Lot or Dwelling Unit owned by such Class A Member at the time notice is
given of the particular meeting at which Class A membership votes are eligible to be cast.
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Provided, when two (2) or more Persons own or hold interests in any Lot or Dwelling Unit, all
such Persons shall be Class A Members, and the one (1) vote for such Lot or Dwelling Unit shall
be exercised as they, emong themselves, determine, but fractional voting shall be prohibited and
in connection with any particular vote no more than ane Class A membership (1) vote shall be
casi with respect 1o each Lot or Dwelling Unit.

~ Class B. The Class B Membet shall be Declarant. The Class B Member shall be
entitled to three (3) votes for each Lot or Dwelling Unit owned by the Class B Member at the
time notice is given of the particuler meeting at which the Class B votes are eligible to be cast.

The Class B Membership shall terminate and be converted to Class A. Membership upon
the happening of the first to occur of the following: ‘

(2)  when the total voles outstanding in Class A Membership equal the total votes
outstanding in Class B Membership. Provided, however, and notwithstanding anything to the
contrary that may appear berein or in the Declaration, if at any time prior to twenty (20) years
from the date of recordation of this Declaration, the Class B Membership terminates for the
foregoing reason and thereafier Declarant, pursuant to Section 2 of Article II of the Declaration,
annexes Additional Property to the Declaration such that, following such annexation, if votes are
allocated to the Lots or Dwelling Units owned by Declarant at the rate of three (3) votes per Lot
ar Dwelling Unit Declarant’s total outstanding votes would exceed the total outstanding votes of
the Class A Members, the Class B Membership shall be reinstated until such time as it again
terminates due to one of the everits of termination stated berein. Prior to twenty (20)) years from
the date of recordation of this Declaration or the voluntary termination of the Class. B
Membership by Declarant, whichever first occurs, there shall be no limitation on the number of
times the Class B Membership may terminate and be reinstated in accordance with the provisions

of this paragraph (a); or
) vgluﬁta:y termination by Declarant; or

_ (c) that date which is twenty (20) years from the date of recordation of this
Declaration. : )

Section 3. Voting, Quonyn and Notice’Requirements. Except as may be otherwise
specifically st forth in this Declaration, the Articles or the Bylaws, the vote of the majority of

the agpregate votes entitled to be cast by all classes of the Members present, or represented by
lepitimate proxy, at 2 legally constituted (duly called) meeting of the. Assaciation at which a
. quorum is present, shall be the act of the Members with respect 1o the matter that is the subject.of
such vote. The number of votes required to constitute a quorurn shall be as set forth herein or in
the Bylaws. Notice requirements for all action 10 be taken by the Members of the Association
shall be as set forth herein or in the Bylaws.

Section 4. Termination Of Membership. A Person’s membership in the Association
" shall terminate automatically whenever such Person ceases to be an Owner, but such iermination
shall not release or relieve any such Person from any liability or obligation incurred under or in
any way connected with the Association or this Declaration during the period of such Person’s
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ownership of a Lot or Dwelling Unit, or impair any rights or remedies which the Association or
any other Member has with regard to such former Member. '

Qection 5.  Limited Common Property. With respect to matters specifically affecting
Limited Common Property (as contrasted with matters affecting Cornmon Property or the
Association), only those Class A Members (and the Class B Member) who own Lots or Dwelling
Units in the particular section or phase of the Development to which such Limited Common
Property relates shall be entitled to vote on and receive notice of matters affecting that particular
Limited Common Property, and the quorum requircments with respect to any required votes
affecting such Limited Common Property shall be based upon the number of Members entitled to
vote on such matters and not based upon the entire membership of the Association.

ARTICLE IV

PROPERTY RIGHTS IN THE COMMON AREA

Section 1. Owners’ Easements of Enjoyment. Subject to the provisions of this
Declaration (and subject to the provisions of any Supplemental Declaration or Additional
Declaration which may be applicable and not inconsistent herewith), every Owner shall have a
right and-easement of nse and enjoyment in and to the Common Ared, and every Owner of a Lot

-or Dwelling Unit in a phase or section of the Development which has Limited Common Area
shall have a right and easement of use and enjoyment in and to such Limited. Common Area,
which rights and easements shall be appurtenant to and shall pass with.the title to every Lot or
Dwelling Unit; PROVIDED, HOWEVER, such casement shall not give such person the right to
make elterations, additions or improvements to any part of the Common Area or Limited
Common Area. Subject to the terms of this Declaration, the Articles and the Bylaws, any Gwner

_ may delegate such Owner's right of use and enjoyment in and to the Common Area or Limited
Common Area to the members of such Owner’s family, such Owner’s tenant or contract
purchasers who reside on the Owner’s Lot or Dwelling Unit, or to such Owner’s guests.

Section 2. Declarant’s Easements in the Common Area. Declarant hereby declares
and establishes, for its benefit and the benefit of Declarant’s contractors, agents and designecs, &

right and easement OVET, 2CTOSS, UpON and under the Common Area for any and all activities
associated with the development of the Property, including but not limited to grading,
‘Jandscaping and the construction of improvements upon the Common Area. : '

Section 3. Title to the Common Area. Prior to the conveyance of the first Lot in each
" recorded phase, section, or portion of the Property, Declarant shall convey to the Association (by
deed without warranty at Declarant’s option) fee simple title to all real property portions of the
Common Area, if any, shown on any plat of that phase, section, or part of the Property recorded
by Declarant, which conveyance shall be free and clear of all encumbrances and liens other than
ihe lien of current taxes not yet due and payable, utility easements, greenway casements, and
drainage easements of record in Wake County, North Carolina, the terms and conditions of this
Declaration, specifically including Declarant’s easements OVET and across the Common Area as

cet forth in Section 2 of this Article TV, and any applicable Supplemental Declaration. Common

. iﬁﬁnﬁ!.l}
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Area may be conveyed by Declarant to the Association in whole or in part from time to time. If
the Declarant conveys any Common Area 10 the Association, and thereafter, pursuant to the
rights reserved by Declarant, revises the boundaries of such Common Area and any Lots or
Dwelling Units adjoining such Common Area, the Declarant and the Association shall in
accordance with Section 4 (§) of this Article IV execute such documents as may be reasonably
required by the Declarant to correct the boundaries of the Comimon Area and adjoining Lots or
Dwelling Units in accordance with the revisions made thereto.

Section 4. Extent of Owners' Easement. The rights and easements of enjoyment
created in Section | of this Article TV hereby shall be subject to the following: - -

(@ el pravisinné of this Declaration affecting such tights and easements, including
without limitation those contained in this Article IV ) -

- (b)  the right of the Association to prescribe and enforce regulations govemning the
'use, operation and maintenance of the Common Area (including limiting the number of guests of
Members who may use the Common Area); : :

(c) + the right of the Association to borrow money for the purpose of improving,
repairing, replacing and maintaining the Common Area and facilities. and/or-the Landscaped
Rights-of-Way and in connection with such borrowing to mortgage the Common Area, provided
the rights of such. morigagee in the Common Area shall be subordinate to the rights of the
Association and- the Owners hereunder (Note: the term “mortgape” when- used in this
Declaration also include a deed of trust and any other type of security interest in real or personal

property).

(d) the right of the Association to take such steps as are reasonably necessary fo
_-protect the Common Area against foreclosure; :

(e) the right of the Association to suspend the voting rights and right to use
recreational facilities or the Common Area if any, by an Owner (including his tenants) for any
period during which any assessment against such Owner’s Lot or Dwelling Unit remains unpaid;
and for a period not to exceed sixty (60) days for any infraction of the Association’s published

rules and regulations;

§9) the right of the Association (subject to the ordinances of the City of Raleigh) to
charge reasonable admission and other fees for the use of recreational facilities on the Common

. Area, if any;

(g)  subject to the affirmative vote of two-thirds (2/3) of the votes of each class of
membership entitled to be cast by the Members present or represented- by proxy at a duly called
meeting at which a quorum is present, the right of the Association to dedicate or transfer title to
all or any part of the Common Area to any public agency, authority, or utility for such purposes
and upon such conditions as the Board, or the Members who exercise the required affirmative
vote (if the motion or resolution passed by such-vote contains such conditions), may determine.
With respect to Limited Common Area, anly those Class A Members who are Owners of Lots or
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Dwei]ing Units in the phase or section of the Development which has such Limited Common
Area shall be considered in determining the total number of votes entitled to be cast and what
constitutes the required two-thirds (2/3) thereof.

(h)  easements for drainage, storm water control or removal, utilities, signs and other
matters shown on recorded plats of the Common Area or created or reserved by Declarant prior
to or simultaneously with conveyance of such Common Area by Declarant to the Association,
and/or granted by the As sociation as permitied by this Declaration.

(i) subject 1o the affirmative vote of two-thirds (2/3) of the votes of each class of
membership entitled to be cast by the Members present or represented by proxy at a duly called
meeting at which a quorum is present, the right of the Association to lease, grant an eascment in,
over, under or upon, or transfer title 1o, any part or all of the Commaen Arca to another nonprofit
corporation or association organized and existing, with respect to property owned by such
corporation or association, for purposes substantially cimilar to the Association with respect 10
the Common Property. Upon the approval of the Board, the Association may lease from any
such nonprofit corporation, or association or accept transfer of title of or an casement in, any part
or all of the property owned by such corporation or association. With respect to Limited
Cominon Area, only those Class A Members who are Owners of Lots or Dwelling Units in the
phase or section of the Development which has such Limited Common Area shall be considered
in determining the total number of votes entitled to be cast and what constitutes the required two-

thirds (2/3) thereof.

Exchange of Common Area. The Association, acting with the consent of the

Members of each class present or represented by proxy at a duly called meeting of the
Association at which a quorum is present, at any time and from time to time may exchange with
Declarant, or with any Owner, or with any other Person with whom such an exchange is
determined by the Board to be in the best interests of the Association, & portion of the real.
" property Common Arca fora portion of the real property owned by the Declarant, such Owner or
such Person, provided that the real property acquired by the Association in the exchange: (i) is
free and clear of, all encumbrances except for this Declaration and any applicable Supplemental
or Additional Declaration and subdivision covenants, and casements for drainage, utilities, and
greenways; (i) is contiguous to-a Lot, Dwelling Unit or some portion of the Common Area, or
Roadways; and (i} has like area and utility, or is.of approximately the same market value, as the
portion of the Common Area exchanged; and (iv) the acreage and configuration of the remaining
Comsnon Area equals or exceeds the requirements of the Raleigh City Code (f applicable). In
addition to the foregoing, the Association shall have the right to exchange portions of Common
Property with the Declarant or with any Owner without the consent of the Members (as
-+ determined by the Board) for other real property for the purpose of eliminating encroachments or
impravements onto portions of the Common Property to be retained by the Association or for the
purpose of correcting any sctback violations or encroachments of any improvements located on &

Lot or Dwelling Unit.

Section 5. Leases Of Lots or Dwelling Units. Any leasc agreement between an
Owner and 2 lessee for the lease of such Owner's Lot or Dwelling Unit shall be in writing and
shall provide that the terms of the lease shall be subject in all respects to the provisions of this

14 ) 1662513

LB:cH



R O

Declaration and the Articles and Bylaws of the Association, and that any failure by the lessee to
comply with the terms of such document shall be a default under the terms of the lease. Each
Owner shall provide the Association copies of any and all leases of such Owner’s Lot or

Dwelling upon request.

_Bection 6. Inpress and Egress. Notwithstanding anything to the contrary appearing in
this Declaration, if ingress and egress to any Lot or Dwelling Unit is through any part of the .
Common Area, any conveyance or encumbrance of such part of the Common Area shall be
subject to an easement for ingress and egress for such Lot or Dwelling Unit over and upon such
portion of the Common Area as is designated for ingress and egress (by a public or private street

or right of way) and shown on a recorded plat of such Common Area, Lot or Dwelling Unit
affected thereby or created or reserved by Declarant in an instrument recorded in the Wake

County, North Carolina Registry. o
ARTICLEV

COVENANTS FOR ASSESSMENTS

: Section 1. Creation of the Lien and Personal Obligation for Assessments. Subject 1o

the terms and conditions of this Declaration, each Owner of a Lot or Dwelling Unit, by
acceptance of a deed or other conveyance therefor, whether or not it shall be so expressed in any
such deed or other conveyance, is hereby deemed to covenant and agree (and such covenant
farther shall be deemed to constitute a portion of the purchase money and consideration for
acquisition of the Lot or Dwelling Unit), to pay to the Association (or to any Person which may
be designated by the Association to receive such monics on behalf of the Association): (i) annuat
assessments or charges; (i} special assessments for capital improvements or unusual or
emergency matlers; (i) Social Membership Assessments as set forth in Section 4 of this Article
- V: and (iv) individual assessments levied against an Owner to reimburse the Association for
extra costs for maintenance and/or repairs cansed by the failure of such Owner to maintain such
Owner’s individual Lot or Dwelling Unit and Improvements thereon, or for damage to or
destruction of Common Area by the Owner or the Owner’s guests, tenants, licensees, agents, of
family members, all of such assessments and charpes to be fixed, established and collected as
hereinafier provided. The annual, special, Social Membership and individual assessments,
together with such interest and late charges thercon and costs of collection thereof {including,
without limitation, reasonable attomey fees) as are hereinafier provided shall be a charge and
‘ continuing lien on the Lot or Dwelling Unit against which each such assessment is made. Each
such assessment, together with such interest and late charges thereon and costs of collection
. thereof (inc]uding, without limitation, reasonable attorney fees) as are hereinafier provided also
shall be the personal and continuing obligation of the Owner of such Lot or Dwelling Unit at the
time when the assessment became due. An Owner’s personal obligation for payment of such
assessments shall not pass to such Owner’s successors in title unless expressly assumed by them,
but the lien against such Owner's Lot or Dwelling Unit as established in this Declaration shall
continue in effect (unless terminated as otherwise provided herein). No Owmer shall be exempt
from liability for ny assessment provided for herein by reason of non-use of such Owner’s Lot
or Dwelling Unit or the Common Area. This Declaration shall, pursuant to Section 6-21.2 of the
North Carolina General Statutes, constitute an evidence of indebtedness with respect fo the
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obligation to pay cach assessment provided for herein. Notwithstanding the foregoing, the Club
Owner shall have na obligation to pay assessments set forth herein with respect 1o the Club

Property.

Seclion2. . Purpose and Usc of Assessments. The assessments levied by the
Assaciation shall be used for the purposes of implementing and enforcing the ierms and
rovisions hereof and of any Supplemental Declaration, paying the Common Expenses and
promoting the healih, safety, enjoyment and welfare of the Owners of Lots and Dwelling Units,
and in particular, but without limitation, for the (i} improvement, use, operation, repair,
replacement and maintenance of the Common Area, Landscaped Rights-of-Way and all
improvements located therein or thercon; (i) payment of premiums for hazard insurance in
connection with the Common Area, and the Landscaped Rights-of-Way, and any improvements
or facilities thereon; (iii) payment of public liability and other insurance of the Association; (iv)
paying the costs of labor, equipment (including the expense of leasing any equipment) and
material required.for the Common Area, the Landscaped Rights-of-Way, and the improvement,
maintenance, TEpair, replacement, management, protection, preservation, use and supervision
thereof: (v) payment of all ad valorem taxes and public assessments levied on the Common Area
owned in fee by the Association; (vi) payment of any assessments owed by the Owners or by the
Association pursuant to the Master Declaration; (vii) payments to the Club Owner (if any) for
contribution to the maintenance of Golf Course landscape casement areas -and sign or entrance
easement areas located within the Development or on Club Property,.but which benefit the
Development as shall be more specifically shown on the recorded plats of the Development
(provided that, unless otherwise agreed to in writing, the Club Owner shail not be obligated to
_‘Maintain such areas and the Association may assume responsibility for Maintenance of such
areas with the consent of the Club Owner); (viii) payments for the maintenance and/or repair of
any stormwater drainage facilities located on the Club Property if not maintained by the Club
Owner pursuant to Article X. Section 8: and (ix) carrying out the purposes and duties of the

Association as stated in its Articles and Bylaws and as stated in this Declaration.

Without limiting the generality of the above-described purposes, the assessments levied by the
Association may be used for the acquisition, construction, improvement (including landscaping
and planting) and maintenance of any common facilities located or to be located in the Common
Arca and Landscaped Rights of Way, and any landscaping easement areas or Entrance
Monument easement areas as shall be indicated on the recorded plats of the Development,
(which areas may be owned by the Club Owner and may benefit both the Owners in the
. Development and the Golf Course or other Club Property), including the following: (2) providing
grass cutting, fertilizing, weed and insect weatments and maintenance of trees, removal of litter,
shrubbery and flowers located on or within Common Areas, Landscaped Rights of Way, and
-+ landscaping casement areas and sign or entrance monument areas; (b) providing Maintenance
and operation of all walls, fountains, ponds, waterfalls, monuments, irrigation facilitics,
sidewalks, fences, signage, lighting or other struoctures in facilities located on or within any of the
areas identified es Common Areas, Landscaped Rights of Way, and Golf Course landscape
easement arces and sign or Entrance Monument Easements; and (¢} providing maintenance and
operation of any other special features of the Development, if any. '
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As determined in its discretion, the Board shall establish and maintain an adequate
reserve fund for the periodic Maintenance, repeir and replacement of improvement of
Impravements 1o of in the Common Property, Landscaped Rights-of-Way, payments 1o the Club
Ovwmer for Maintenance of certain Golf Course landscape easement arcas shared by -the
Development and the Club Property, and those other portions of the Development, if any, that
the Association is obligated to maintain. Such reserve fund shall be established out of the funds

collected through annual assessments.

All funds collected by the Association shall be treated as the separate property of the
Association, and such funds may be applied by the Association for the purposes stated in this
Declaration. As funds pursuant to any assessment are paid to the Association by any Owner,
such funds may be commingled with funds paid to the Association by other Ovwners. Although
all funds and assets of the Association shall be held for the benefit of the Members of the
Association as provided in this Declaration, no Member of the Association shall have the right to
assign, hypothecate, pledge or in any manner transfer, such Member's interest therein, exccpt 25

. an appurtenance to such quber’s Lot or Dwelling Unit. When any Owner shall cease to be a
. Member of the Association, the Assaciation shall not be required to account to such Owner for
any share of the funds or assets of the Association ar any portion thereof which may have been
paid to the Association by such Ovwmer or acquired with any funds paid to the Association by
such Owner, as all funds which any Owner has peid to the Association shall be and constitute an
asset of the Association which may be used by the Association as provided in this Declaration.

Section 3. Maximum Annual Assessment and Annual Assessment. The maximom
annual assessment for the calendar year beginning January 1, 2000, and for successive calendar
years thereafier shall be established by Board subject to this Article V. Within thirty (30).days
after adoption of the ycarly budget, the Board shall provide to all Owners a summary of the
budget and a notice of the meeting to consider ratification of the budget. The Board shall set a

- date for a meeting of the Owners 10 consider ratification of the budget, such meeting to be held
not less than ten (10) nor more than sixty (60) days afier mailing of the summary and notice. . A
quorum need not be present at such meeting, and the budget is ratified unless at that meeting the
Ovmers entitled to exercise fifty-one percent (51%) of the votes in the Association reject the
budget. In no event may the Board or membership of the Association decrease the amount of the
annual assessment for any calendar year from the amount of the annual assessment for the

previous calendar year.

_ Section 4. Social Membership Assessments. All Owners in the Development shall
be social members in the Club and shall be assessed the annual social membership fees (the
. *Bocial Membership Assessment”) as determined by the Club Owner, which fees shall be used to
" pay for the improvement, use, operation, repair, replacement and maintenance of certain of the
Club Facilities (as hercinafier defined), as determined by the Club Owner. Each Owner of 2 Lot
or Dwelling Unit, by acceptance of a deed or other conveyance therefor, is hereby deemed to
covenant and agree (and such covenant further shall be deemed to constitute a portion of the
purchase money and consideration for acquisition of the Lot or Dwelling Unit), io pay 1o the
Association (or to any Person which may be designated by the Association to receive such
monies on behalf of the Association), in addition to the other assessments listed in this Article V
Social Membership Assessments as set forth herein. Where the Declaration refers to assessments
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generaily, such provisions hall include the Social Membership Assessment, including but not
limited to provisions regarding the creation of liens and personal obligations for assessments in
Section | of this Article V and remedies for non-payment set forth in Section 11 of this Article

V.

The amount of the annual Social Membership Assessment shall be established by the
Clyb Owner as of Jariuary 1% of each year. The Social Membership Assessment may be
collected on a monthly, quarterly, annual or other basis, as determined by the Club Owner, and
may be collected in advance. The rights, privileges and obligations of social members related to
use of the Club Facilities shall be set forth in a separate document to be prepared by the Club
Owmer. In no event shall Declarant be obligated to pay any Social Membership Assessment.

Section 5. Special Assessments for Capital Improvements. In addition to the annual
acsessments authorized herein, the Association may levy in any calendar year a special
assessment for the purpose of defraying, in whole or in part, the costs of any construction,
reconstruction, repair or replacement of a capitel improvement upon the Common Ares,
including fixtures and personal property related thereto, and the cost to purchase Lots and
Dwelling Units at foreclosure sales of association liens, and repair costs for drainage facilities
and ponds located on Club Property as allowed in Article X, Section 8, provided that any such
assessment shall have the assent of two-thirds (2/3) of the votes of each class of membership
entitled to be cast by the Members present or represented by proxy al a duly called meeting of
the Association at which a quorum is present. A special assessment shall be duc and payable as
established by the vote of the Members approving the special assessment, or, if not established
by such vote of the Members, as established by the Board.

Section 6. Individual Assessment for Repairs. - In the event that any Owner fails to
maintain his individual Lot or Dwelling Unit and Improvements thereon or in the event that any -
portion of any Common Area is damaged or destroyed by an Owner or any of such Ovwner’s
* ‘guests, tenants, licensees, agents, Or family members; (as also referenced in.Article VIII hereof),
such Owner hereby authorizes the Association to repair or replace such damaged or destroyed
area in a good and workmanlike manner. Provided that, prior to commencement of the
Maintenance, repair or replacement of an individual Lot or Dwelling Unit, the Board of the
Assaciation shall. provide the Owmer thereof written notice setting forth the required
Maintenance, repair or replacg:ment; and the Owner of such Lot or Dwelling Unit shall bave a
period of ten (10) days from receipt of such notice in which to complete the required
‘Maintenance, repair or replacement- to the satisfaction of the Board. The amount reasonably
required for such repairs, Maintenance, or replacernent, including all labor and materials used in -
connection therewith, shall become an individual assessment upon the Lot or Dwelling Unit of
. such Owner, due and payable as determined by the Board.

, Section 7. Emergency Assessments. In addition to the annual assessments, special
aesessments, Social Membership Assessments and individual assessments authorized herein, in
the event of an “Emergency” {as hereinafter defined), the Board, on behalf of the Association, in
the Board's sole discretion, may levy an emergency assessment for the purpose of taking
preventative, pmtcctiv'e, stabilizing, or remedial actions to protect the Commoan Area or any
Improvements located thereon, and to further reconstruct, repair of Teplace any portion of the
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Property or Improvements following such Emergency. An “Emergency” for purposes of this
Section 7 includes, but is not limited to, floods, hurricanes, tomadoes, fires, acts of God or other
naturally occurring phenomena. An emergency assessment shall be due and payable as

established by the Board.

Section 8. Notice and Quorum For Actions Authorized Under Section 5. Written
notice of any meeting of the Association called for the purpose of.taking any action required to
be taken by the membership under the preceding Section 5 of this Article shall be sent to all
Members not less than thirty (30) days nor more than sixty (60) days in advance of the meeting.
At the first such meeting called, the presence of Members plus proxie-s.entitled to.cast sixty
percent (60%) of the combined total number of votes of al] classes of -membership shall
constitute 2 quorum. If the required quorum is not present at the first such meeting, subsequent
meeting(s) may be- called subjeet to the same notice requirement, and the required quorym at the
subsequent meeting(s) shall be one-half (1/2) of the required quorum al the immediately
preceding meeting. No such- subsequent meeting shall be held more than sixty (60) days
following the immediately preceding meeting, ' )

Section 9. Rate of Assessments.

(a)  Except as otherwise sct forth herein, assessments .other than individual -

assessments must be fixed at a umiform rate for all Lots. Annual-Asscssments other than. - .

individual or special assessments may be collected on a monthly, quarterly, annual or other basis,.
as determined by the Board, and may be collected in advance. . The amounts and times for -
payment of the Social Membership Assessments shall be established by the Club Owner. The. .
Board shall have the power at any time end from time to time, i its sole discretion and upon - -
such terms and conditions as the Board deems appropriate, o allow percentage discounts to. .
Owners who pay assessments earlier than would otherwise be required for such payments;
rovided, however, all such discounts shall be made available to and applied uniformly-to the
Owners of all Lots that are subject to the assessment L0 which the discount applies. ' )

(t)  Anything to the contrary herein notwithstanding, the annual assessment for each
Lot shall be in an amount equal to ten percent (10%) of the annual assessment established by the
Board until such Lot has been improved with a Dwelling Unit and such Dwelling Unit is first
occupied by a homeowner for residential purposes; thereafter, the annual assessment for such Lot
shall be the full amount established by the Board. :

(¢) Notwithstanding anything to-the contrary that may appear in this Declaration, all
_ Lots and Dwelling Units owned by Declarant shall be exempt from annual, special, Social
Membership and individual assessments, unti] the initial sale of such Lot or Dwelling Unit to a

third party.

Yection 10. Commencement of Assessments: Establishing the Amount: Due Dates.
The annual assessment shall commence with respect to the Dwelling Units and Lots in any phase
or section of the Development on the first day of the month immediately following the month in
which the first Lot or Dwelling Unit in such phase or section of the Development is conveyed to
the Owner by Declarant, and the amount of the first annual assessment applicable to the Lotor
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Dwelling Unit shall be prorated in accordance with the number of months remaining in the
calendar year on and aRer it is becomes applicable to the Lot or Dwelling Unit. For the purposes
of this Article V, Section 10 only, in establishing the time when an annual assessment, an
individual assessment or special assessment is applicatle to a Lot or Dwelling Unit, the term
“Declarant” shall include any Person to whom the Declarant or such Person has conveyed an
undeveloped portion of the Development for development by such Person into Lots or Dwelling
Units (it being contemplated by Declarant that there may be instances in which a certain section
or phase of the Property is conveyed to anather Person who will develop same into residential’
Lots or residential property), and wha has been designated as such by the Declarant, A special
acsessment and/or individual assessment shall be applicable to each Lot or Dwelling Unit subject
10 ihis Declaration at the time such assessment is established. The Board. shall establish the
amount of the annual assessment for the ensuing calendar year at least thirty (30) days in
“advance of the beginning of such year, and, if the amount of the annual assessment changes. from
the amount for the current year, the Board shall cause writien notice of the new annual
asssessment to be sent to at Icast one of the Owners of each Lot or Dwelling Unit subject to the
assessment. Subject to any limitations contained in this Declaration, the Articles, the Bylaws or
any applicable laws, the Board is.empowered at any time and from time 1o time to establish the
due dates and penalties for late payment of anpual and special assessments. The failure of the
Board 1o establish the amount of any annual assessment as required herein shall.not be a waiver
or modification in any respect of the provisions of this Declaration, or.a waiver of the Board’s

righ to establish the annual assessment al any time during the calendar .year to which iis .

applicable, or a release of any Owner from the obligation 1o pay the assessment or .any .
- installment thereof for that or any subsequent year, and the annual assessment established-for the -
smmediately preceding calendar year <hall continue in effect until the Board has established-the

new annual assessment.

Section 11. Certification _of Assessments Paid. The Association (or any Person
- employed by the Association to assist in the management of the Association and collection of
assessments and authorized to issue such certificates) shall, upon demand and for a reasonable’
charge or fee, furnish a certificate signed by an officer of the Association (or the Person or an
officer, partner or agent of such Person having authority to issue such certificate) setting forth
whether or not the assessments on 2 particular Lot or Dwelling Unit have been paid. A properly
executed certificate of the Association {or authorized Person) as to the status of the payment of
such assessments shall be binding on the Association, as of the date of its issuance, with respect

to the assessments addressed therein.

Section 12.  Assessment Lien and.Remedies for Non-Payment. Except as otherwise
provided in ihis Declaration or by applicable laws, the aforesaid lien shall be superior to all other
" liens and charges against each Lot or Dwelling Unit and the Improvements thereon. The Board
chall have the power 10 subordinate the aforesaid assessment lien to any other lien, and such
power shall be entirely discretionary with the Board. To evidence for the public record the
amount of any assessment lien, the Board may prepare a writien notice of assessment lien setting
forth the amount of the unpaid indebtedness, the name of the Owner of the Lot ar Dwelling Unit
subject to such lien, and a description of the Lot or Dwelling Unit. Such notice shall be signed
by one of the officers of the Association and shall be recorded in the Office of the Register of

Deeds of Wake County, North Caroliza. The lien of any assessment may be enforced by the
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foreclosure of the defaulting Owner’s Lot or Dwelling Unit and Improvements thercon by the
Association in like manner as a deed of trust with power of sale on real property, or the
Association may institute suit against the Owner personally obligated to pay the assessments, or
the lien may be enforced by judicial foreclosure or the Association may pursue one or more of
the foregoing remedies and/or may seek any other available remedy or relief. With respect 1o
any such remedy pursued by the Assaciation, whether judicial or nen-judicial, in addition to the
amount of the unpaid assessment, and -interest- and-late charges thereon, the Owner shall be
required 1o pay the costs, expenses, and reasonable attorney’s fees incurred by the Association,
The Association shall have the power to bid on the Owner's Lot or Dwelling Unit and
Improvements thereon at foreclosure or other legal sale and to acquire, bold, lease, mortgage,
convey or otherwise deal with the same. In the event that any of the foregoing remedies by the
Association results in the entry of a judgment against an Owner and in favor of the Association,
then the Association.shall be further empowered to execute on that judgment in such manner and
to the extent provided and permitted by the laws of the State of North Carolina.

Any assessments which are not paid by the duc date shall be delinquent, If the
assessment is not paid in full within thirty (30) days immediately following the due date, interest
chall accrue on the unopaid portion of the assessment at the rate of interest established from time
to-time by the Board, not to exceed the greater of the highest lawful rate per annum or sixteen
percent (16%) per anmum. The Board shall establish the applicable rate.of interest ot the time it
establishes the annual assessment each year, and shall notify Owners of the established rate in
ihe same manner (or in the same notice) as required for notification of any change in the annual
assessment,  When the Board establishes the applicable rate of intercst.for any-year, that rate
<hall continue in effect until such time as a new rate of interest is established by the Board.. If,
for any reason, it is determined that the Board is without discretion or authority to establish the

_applicable interest rate, _thcn the applicable interest rate shall be the lesser of the highest lawful
fate per annum or sixteen percent (16%) per annum. _ , . |

In addition to the foregoing, the Board may establish from time to time a latc payment
charge, in such amount (not to excecd 10% of the maximum annual assessment per month) and
beginning on such date as determined by the Board. The Board shall establish the applicable late
payment charge at the time it establishes the annual assessment each year, and shall notify
" Owners of the established charge in the same manner (or in the same notice) as required for
notification of any changg in the annual sssessment. When the Board gstablishes a late payment
charge, that charge shall continue in effect until such time as a new charge is established by the

Board.

_ The Board, in its discretion, may waive in whole or in part the imposition of interest and
" late payment charges with respect to any delinquent assessment.

Section 13.  Working Capital Fund. At the time of closing of the initial sale of each
Lot by Declarant to a third party purchaser, a sum equal to three months annual assessments for
the Lot shall be collected from the purchaser of such Lot and transferred to the Association to be
held as a working capital fund. In addition, at the time of such closing Declarant may clect, but
shall not be obligated, to pay to the Association the sum of Five Hundred and No/100 Dollars
($500.00) to be held in such working capital fund. The purpose of said fund is to insure that the
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Association will have adequate cash available to meet unforeseen eXpenses, and to acquire
additional equipment Or services deemed necessary Or desirable. Amounts paid into the fund
shall not be considered advance payment of regular assessments.

Section 14.  Subordination of the Lien to Mortgages. All liens apainst a Lot or
Dwelling Unit provided for herein shall be subordinate and ‘nferjor to the lien of any first
mortgage or deed of trust on such Lot or Dwelling Unit. Except as otherwise provided herein,
sale of or transfer of title to any Lot shall not affect the liens against such Lot or Dwelling Unit
established by this Declaration; provided, however, the sale of or transfer of title to any Lot or
Dwelling Unit which is subject to eny such first mortgage or deed of trust, pursuant to a -
foreclosure thereof or any proceeding in lieu of foreclosure thereof, shall. extinguish all such
liens with respect to all payments that became due prior to such sale or wansfer. No such sale or
transfer shall relieve such Lot or Dwelling Unit from liability for any assessments. thereafier
becoming due or from the licn thereof, but the liens provided for herein shall continie to be
subordinate to the lien of any first mortgage or deed of trust on the Lot or Dwelling Unit.

Section 15.  Exemnt Property. All Common Area, Iimited -Common Area, Dedicated .
Common Area, Sub-Community Property, and real property owned by governmental entitics,
and all'Lots, Dwelling Units, and other portions of the Property owned by Declarant, shall be
exempt from the assessments and’ liens for same created hercin. Provided, however, no real-
property or Lmprovements subject to this Declaration and occupied and used for residential
dwelling purposes shall be exempt from such assessments and licns, other than Lots and.

Dwelling Units owned by Declarant.

Section 16.  Additional Assessments. Declarant reserves the right, by recordation of -
Supp]cmental Declarations, Additional Declarations or other documents, to subject Lots or,
Dwelling Units located in one or mare phases or sections in the Development to provisions- .
requiring the Owners thercof to pay additional annual and special assessments to the Association,
or to an owners association established under an Additional Declaration, for the construction,
repair, maintenance, alteration and replacement of, and addition to, Limited Common Property or
Sub-Community Property including, without limitation, any one or more of the following: (i)
private streels; (i) specialized subdivision entrances or other features; (iii) specialized
subdivision landscaping features; end (iv) exterior maintenance of Dwelling Units.

_ All of the provisions of this Declaration relating to annual and special assessments shall
“apply to the additional annual and special assessments, with the following exceptions: (i) the
maximum additional annual assessment for Lots or Dwelling Units in any phase or section of the
Development that contains Limited Common Area or Sub-Community Property shall be set forth
in a Supplemental Declaration, an Additional Declaration; (ii) the actual additional annual and
special assesSments may vary from phase to phase or from section fo section of the
Development; (iii) where a vote of Members is required with respect to Limited Common
Property or Sub-Community Property, only thase Owners who own Lots or Dwelling Units in
the phase or section of the Development to which such Limited Common Property or Sub-
Community Property relates shall be entitled to vote on such matters; and (iv) the additional
annual and special assessments for Lots or Dwelling Units in any particular phase or section of
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the Development shall be used exclusively in connection with the Limited Common Area or
Sub-Community Property associated with that phase or section of the Development.

Section 17. Loan to Association. It is anticipated that until Declarant has sold a
certain number of Lots (which number has not yet been determined, and which number is
referred to herein as the “Break-even Number”), the annual assessments collected by the
Association will not be sufficient to pay-all Common Expenses-on a current basis, but that the
anticipated annual assessments collected after the Break-even Number of Lots has been sold will
exceed Common Expenses. To fund this shortfall, Declarant reserves the right, but is not -
obligated, to make an interest free loan (the “Assessment Loan™) to the Association, as provided
below, until cash flow from the annual assessments is sufficient to pay Common Expenses. If
Declarant elects to make the Assessment Loan, then Declarant shall advance to thé Association
annually the amount by which the Common Expenses exceed the annual assessments collected
for such year. The Association shall have the affirmative obligation to repay the Assessment
Loan to the Declarant in accordance with the terms of this Section 17. The Association shall nse
proceeds advanced to the Association to pay the above described shortfall in Commeon Expenses.
The Association shall repay the loan to Declarant in monthly installments beginning on the first
day of the first month following the month in which sales of Lots reach the Break-even Number,
unti] the balance of the Assessment Loan has been repaid to Declarant; provided, however, such
Assessment Loan shall in no event be repaid to Declarant later than December 31, 2010. Each
buyer of a Lot subject to the Assessment Loan, by acceptance of a deed or other conveyance
therefor, whether or not it shall be so expressed in any such deed or other conveyance, is hereby -
deemed to covenant and agree (and such covenant further shall be deemed to constitute a portion
of the purchase money and consideration for acquisition of the Lot or Dwelling Unit), that such
an Assessment Loan is reasonable and was made by Declarant and accepted by the Association

"in good faith and at arm’s length. .

ARTICLE VI

' GENERAL POWERS AND DUTIES OF THE ASSCCIATION

Section 1.  Powers and Duties of the Board. The Association, acting through its
Board, for the mutual benefit of the Owners of the Association, shall have the following powers

and duties:

(a)  The Association shall be responsible for the improvement, repair, replacement,
use, operation and Maintenance of the Common Area and the Landscaped Rights-of-Way ss
provided in this Declaration, including, but not limited 1o, removal of litier, planting, mowing,
pruning, fertilizing, preservation and replacement of the vegetation and landscaping in, and the
upkeep and maintenance of sidewalks, sprinklers, sprinkler pumps, wells, signs, lighting, -
planting boxes and other equipment, apparatus and improvements located in, the Common-Area,
the Landscaped Rights-of-Way or located in easements granted to or reserved by the Declarant
or the Association. With respect to the Landscaped Rights-of-Way, the foregoing responsibility
is to such extent as required by the City of Raleigh and beyond such requirements as the Board
may determine in its sole discretion and as approved by the City of Raleigh, with consideration

23 : 1663285.13
LiB: I8



given to the extent to which any governmental entity may be responsible for or may be carmrying
out maintenance of same.

(b)  The Association is empowered to enter into agreements with the appropriate
governmental authorities to enablc the Association to improve, repair, replace, use, Operate and
maintain the Common Area, the Landscaped Rights-of-Way or any portions thereof; :

(¢  The Association is empowered 1o make reasonable rules and regulations for the
use and operation of the Common Area, and to amend them from time to time; provided that any
rule or regulation may be amended or repealed by an instrument in writing signed by the
Members possesSing seventy-five percent (75%) or more of the total eligible votes of the
membership of the Association; provided further, prior to that date which is twenty (20} years
after the recording of this. Declaration, any such amendment must also be appraved by Declarant
before it may become effective; :

(d)  The Association is empowered 10 enter into agreements or contracts with utility
companies with respect 10 atility installation, consumption and service matters relating to the
Common Area, the Landscaped Rights-of-Way and the Association;

(e To grant all necessary easements and rights-of-way over and across the Common
Areas when in its sole discretion it deems such an action to be necessary.and appropriate,
incleding, buot not limited to, easements for the installation and maintenance of electrical,
telephone, cablevision, water, sewerage and other atilities and drainage facilities and any
casement to the Club Owner where consistent with the general use and operation of the
Development; provided, however, anti] that date which is twenty (20) years after the date of
recordation. of this Declaration, the Board may not grant such an easement Or right-of-way
without the prior written approval of Declarant;

()  The Association is empowered to contract with-the Club Owier to provide for the
sharing of the costs of maintaining certain landscaping and entrance easement areas which will
be shown on plats of the Develapment or the irrigation systems which benefit the Development
(which may also be connected to the Golf Course), and to otherwise provide for payment of the
costs of providing water t0 the Comsnon Areas;

()  The Association, shal] Maintain the Landscaped Rights-of-Way, including any
rmedians or islands, which shall be a Common Expense of the Association. Such area(s) shall.
remain neat, clean, attractive and safe. Damaged, unsafe, or dead plants must be removed by the
Association. Neither the City of Raleigh or State of North Carolina will be liable for any
" accidents or damage caused by such encroachment within the right(s) of way and the Association
shal] hold harmless the public and indemnify the City of Raleigh and the State of North Carolina

from such lability;

(h)  The Association is empowered 10 enter into coniracts 1o maintain one or more
bank accounts, and, generally, to have all the powers necessary or incidental to the operation and
management of the Assaociation;
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H The Association is empowered to sue or defend in any court of law on behalf of
the Association, and to employ attomeys and other necessary professionals in connection

therewith;

) The Association shall, to the extent determined by the Board, provide adequate
reserves for repairs and replacements of Common- Area, Landscaped Rights-of-Way, landscape
and easement areas shown on recorded plats of the Development; -

(k)  The Association shall make available to cach Member making written request
therefor an annual financial report and, upon the writlen request of the Members possessing
seventy-five percent (75%) or more of the total eligible votes of all the Members of the
Association, to have such report audited (at the expense of the Association) by an independent
certified -public accountant, which audited report shall be made available to each Member

making written request therefor;

()  The Association shall make available for inspection by Owners and holders of
first lien mortgages or deeds of trust secured by Lots or Dwelling Units, upon reasonable request
and during normal business hours, current copies of this Declaration and all Supplemental
Declarations, the Bylaws, the rules, regulations, and architectural standards of the Association,
and the books, records and financial statements of the Association; :

(m) ° The Association is empowered to adjust the amount, collect, and use any
insurance proceeds 1o repair damage to or replace Common Property; and if proceeds are
insufficient to repeir damage to or replace Common Froperty, to levy special assessments (in the
manner provided herein) to cover the deficiency;

(n)  The Association is empbwcrcd to exercise 2ll powers, duties and authority vested
in or delegated to the Association by this Declaration, the Bylaws, or the Anrticles and not
reserved to the Members or Declarant by other provisions of this Declaration, the Bylaws orthe

Aricles;

(o) The Association is empowered to employ a manager or finm to manage the
business and property of the Association, and to employ independent contractors or other
employees as the Board may deem necessary, : '

(P “The Association is empowered to retain the services of legal and accounting
firms;

(@ The Association is empowered to administer and enforce the provisions of this
Declaration and any rules made hereunder and to enjoin and/or, in its discretion, seek damages or
other relief from any Owner for violation of such provisions or rules;

) The Association is empowered to contract with any third party or any Owner
(intluding, without limitation, Declarant) for performance, on behalf of the Association, of
services which the Association is otherwise required to perform pursuant to the terms hereof,
such contracts to be at competitive rates and otherwise upon such terms and conditions, and for
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such consideration as the Board may deem proper, advisable and in the best interest of the
Association. Whenever possible, all such contracts shall be made terminable without cause upon

sixty (60) days prior writien notice;

(s)  The Association shall establish the amount of and provide for the collection of
annual, special, emergency and individual assessments as provided for in this Declaration; and
shall pravide for the collection of Social Membership Assessments, the amount of which shall be

established by the Club Owner;

()  The Association is empowered to establish from time 10 time the tax status of the
Association for federal and State of North Carolina income tax purposes, as .determined by the
Board to be in the best interests of the Association. ‘

(w) The Association is empowered to contract with other nonprofit corporations or
associations which exist for purposes substantially similar to those for which the Association
exists with respect 10 the acquisition of lease or use of, and improvement, repair or maintenance
of property owned by such corporation or association.

(vy  The Association is empowered to enter into agreements Or contracts with builders
regarding the constriction of Improvements on Lots "or Dwelling Units located within the .
Development, Of if necessary, to require that all Owners building Improvements on Lots or
Dwelling Units use only certain builders (additions to existing Improvements will be specifically

excinded);

(w). The Association is empowered to tzke any and all other actions and to enter into
any and all other agreements as may be necessary or proper for the fulfillment of its obligations
hereunder, for the operational protection of the Association and for the implementation and
enforcement of the terms, covenants, conditions and restrictions contained in this Declaration or

™ in any Supplemental Declaration. ' :

Section 2. Liability Limitations. Neither Declarant, nor any Member, the Board, any
director on the Board, nor any officer of Declarant or the Association shall be personally hable
‘for debts contracted for or otherwise incurred by the Association or for a tort of another Member,
whether or not such other Member was acting on behalf of the Ass ociation or otherwise. Neither
Declarant or the Association, nor any of the directors, officers, agents or employees of either
shall be liable for any incidental or consequential damages for failure to inspect any property,
premises, Improvements or portions thercof or for failure to repair or maintain the same.
Declarant, the Association or any other Person liable to make such repairs or maintenance shall -

- ot be liable for any personal injury or other incidental or consequential damages occasioned by
any act or omission in the repair or maintenance of any premises, improvements Or portions
thereof. The Assaciation shall, to the extent permitted by applicable law, indemnify and defend
all members of the Board and all members of the Architectural Control Committee and other
committees appointed by the Board from and against any and all loss, cost, expense, damage,
liability, action or cause of action arising from or relating to the performance by the Board and
such Architectural Control Committee and other committees of their duties and obligations
except for any such loss, cost, expense, damage, liability, action or cause of action resulting from
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the gross negligence or willful misconduct of the Owner or person(s) to be indemnified; .

provided, however, that such Owner shall not be indemnified as to any liability arising from
his/her status as an Owner, but only as to liabilities arising out of serving on the Board and or

Architectural Control Commtiee.

Section 3.  Claims Filed by the Association. The Board may not file any claim on
behalf of the A ssociation without first obtaining from a licensed atiormney a detailed cost-benefit
analysis relating to such claim, which cost-benefit analysis must include at least the following:
(2) the nature and extent of the claim and the prospects of winning or losing the claim; (b) the
prospects of settling the dispute early;.(c) the cost of prosccuting the cleim; and (d) the effect of
pending litigation on resales and on home refinancings in the Property. After distributing such
cost-benefit analysis to all Owners, unless expiration of any applicable statute of limitations is
imminent, the Board shall obtain approval to fle such claim from Owners of not less than
scventy-five percent (75%) of the total votes in.the Association. The Board shall also attempt to
meet with a potential defendant in order to investigate the possibility of any early settlement of
ihe lawsnit or claim, and shall give the potential defendant notice of the claim or the potential

litigation and 2 reasonable opportunity -to cure the problem before the claim is filed.. -

Notwithstanding anything to the contrary contained herein, there is no'such limitation concerning .

legal action against any Member for vialation of any rule, regulation or covenant affecting the
Association (including but not limited to legal action for failure to pay. assessments Or failure to
abide by architectural control provisions). .

ARTICLE VII

INSURANCE: REPAIR AND RESTORATION

Section 1. Right to Purchase Insurance. The Association shall purchase, carry and

_ maintain in force insurance covering any part or all of the Common Area, Landscaped Rights-of-

Way and any improvements thereon or appurienant thereto and’ any other praperty of the

Association, for the interest of the Association, the Board, its agents and employecs, Declarant

and its officers and employees, and of all Members of the Association, in such amounts and with

cuch endorsements and coverage as the Board shall consider 1o be_ good, sound insurance
coverage for similar properties. Such insurance may include, but need not be limited to:

(2)  comprehensive public liability and property damage (hazard) insurance on a broad
‘form basis with respect to the Common Aren and/or Landscaped Rights-of-Way with coverage
of at least One Million and No/100 Dollars ($1,000,000.00) for public liability and in an amount
of at least eighty percent (80%) of replacement cost coverage for hazard insurance;

(t) coverage for the personal liability (if any) of the Declarant (and its officers,
agents, employees and servants), the Board (and the individual members thereof), the officers of

the Association, the Architectural Control Committee and other committees appointed by the

Board, the Owners and Members;

(c) Fidelity- bond for all officers and employees of the Association and other Persons
having control over the receipt of disbursement of Association funds; and- '
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(d) Worker’s compensation insurance to the extent necessary ta comply with

applicable laws.

Section 2. Insurance Proceeds. Subject to any limitations imposed by any applicable
financing documents, the Association shall use the net proceeds of casnalty insurance recovered
to repair and/or replace any damage or destruction of property, real or personel, covered by such
insurance. Any balance from the proceeds of cesualty insurance paid to the Association
remaining after satisfactory completion of repair and replacement shall be retained by the
Association as part of the general reserve fund for repair and replacement of the Common Area

and/or Landscaped Rights-of-Way.

Section 3. Insufficient Proceeds. If the insurance proceeds are insufficient to repair
or teplace any loss or damage, the Association may levy a special assessment in the manner
pravided for in this Declaration, to cover the deficiency. S

ARTICLE VIII

USE OF LOTS AND COMMON ARFA - PROTECTIVE COVENANTS

Section 1. Land Use And Building Type. Each Lot shall be used exclusively for
sinple-family, non-transient residential purposes. Except as otherwise allowed by the terms of
this Declaration, no building or other structure shall be constructed, placed or allowed to remain
on a Lot except one single-family attached or detached private dwelling, and/or a detached pump
house serving a swimming pool on a Lot, with all of the foregoing meeting the requirements
contained in this Declaration, ‘including approval by the Architectural Control Commitiee.
Except as otherwise provided herein, no business activity or trade of any kind (other :than
_ activities related to development of the Development by Declarant, installation and maintenance
work by utility providers and Persons responsible for street maintenance, construction, alteration,
repair, improvement, maintenance or replacement of a single-family residence, or improvement
or maintenance of a Lot or Dwelling Unit) shall be conducted on any Lot or within any Dwelling
Unit, except that an Owner residing in a Dwelling Unit on a Lot may conduct business activities
within the Dwelling Unit as long as (a) the existence or operation of the business activity is not
apparent or detectable by sight, sound or smell from outside the Dwelling Unit; (b} the business
activity.conforms to 21l zoning requirements for the Property; (c) the business activity does not
. iivolve persons coming onto the Property who do not reside in the Property or door to door -
solicitation of residents of the Property; and (d) the business activity is consistent with the
_ residential character of the Property and does not constitute a nuisance, a hazardous or offensive

use or threaten the security or safety of other residents of the Property, as may be determined in
the sole discretion of the Board. The term “business" and “trade” as used in this Section, shall be
construed to have the ordinary, generally accepted meanings, and shall include, without
limitation, any occupation, work or activity undertaken on an ‘ongoing basis which involves the
provision of goods or services to persons other than the provider’s family and for which the
provider receives a fee, compensation, or other form of consideration, regardless of whether such
activity is engaged in full or part time: such activity is intended or does generate 2 profit; or a
license is required therefor. Provided, however, and notwithstanding anything to the contrary
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that may appear herein: (i) Declarant, Declarant’s agent, or any builder of Dwelling Units or
homes on any Lot, subject to Declarant’s approval, shall be permitied ta erect and maintain sales
offices, model homes and temporary construction or sales trailers or offices on any Lot or other
tract of land owned by Declarant or such builder for the purpose of carrying on business related
to the development, improvement- and sale of Lots and the construction of single-family
residences or Dwelling Units within the Property. Provided, however, any such sales office,
model home and temporary construction or sales trailer or office must be specifically approved
by Declarant and must comply with all applicable governmental laws and regulations; and (ii)
Declarant and any Person authorized by Declarant may conduct such business activities on any
Lot or other tract of land within the Development as may be necessary in connection with
Declarant’s development and/or sales of any part or all of the Property.

Section 2. Obstructions. ete. There shall be no obstruction of the Common Area, nor
shal] anything be kept, stored, altered, constructed or planted in or on the Common Area, or
removed therefrom, without the prior consent of the Association. Provided, however, Declarant
and the Association shall have the fight to install, place, repair, replace and maintain signs in the
Common Area and 1o install, maintain, repair and replace in the Common Area such materials,
equipment and other apparatus as may be necessary to enable the Association to carry out its

powers and duties under this Declaration.

: Section 3. Restricted Actions by Owners. - No Owner shall permit anything to be
done or kept on such Owner’s Lot or Dwelling Unit or in the Common Area which will result in
the cancellation of or increase in cost of any insurance carried by the- Association, or which
would be in violation of any law ot any rule or regulation established by the Association.. No
waste shall be commitied in the Common Area, except as may be necessary to enable Declarant
or the Association to exercise any rights reserved to them bereunder. or except as may be
necessary 1o enable the Association to cary out its powers and duties bereunder. Each Owner
shall comply with all applicable laws, regulations, ordinances (including, without limitation,
zoning ordinances) and other govemnmental rules and restrictions in regard to.such Owner’s
Lot(s) or Dwelling Unii(s) and the Common Area, and shall do so notwithstanding any attempted
waiver or approval given by the Declarant or Architectural Contral Committee under the terms

of this Declaration.

Sectiopd.  Nuisance and Other Matters. No noxious or offensive activity shall be
conducted upon any Lot or Dwelling Unit nor shall anything be done thereon which may be or
‘may become an ennoyance or nuisance 1o the neighborbood. No trade materials or inventories
(other than materials used for construction of dwellings or other approved structures on the Lots
or Dwelling Units) may be stored upon any Lot or Dwelling Unit and no tractors, inoperable
motor vehicles, mbbish, trash, or unsightly materials of any kind may be stored, regularly placed,
or aliowed to remain on any Lot or Dwelling Unit (except that trash, leaves, tree limbs, materials
for recycling pick-up and similar items may be kept or placed on a-Lot or Dwelling Unit
temporarily and only for such time as is reasonably necessary to enable the appropriate
Governmental or private entity 1o TEmove same fraom the Lot or Dwelling Unit, or such materials
may be kept on a Lot or Dwelling Unit for use as a compost {provided that such materials used
for this purpose are neatly kept and are screened from view from any adjoining Lot, Dwelling
Unit or street as approved by the Architectural Control Committee) and inoperable motor
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" yehicles may be stored on a Lot or Dwelling Unit if the same are kept in an enclosed garage).
Provided, however, trucks and/or other construction vehicles, matenials and eguipment may be
allowed 1o remain on the Property temporarily during construction of roads, utilities and other
improvements within the Property and during construction on a Lot of a sinple-family residential
dwelling or a Dwelling Unit and/or other Improvements which have been approved for
construction by Declarant or the Architectural Control Committee established by this Declaration
(the ternporary nalure of the foregoing to be determined by the Declarant or by the Association
or the Architectural control Committee, when such right has been assigned by the Declarant to -
the Association or the Architectural Control Committee). Notwithstanding the foregoing, no
vehicle of any type or size which transpoxts inflammatory or explosive cargo or which stores or
transports materials or substances defined as hazardous or toxic by any appliceble environmental
laws of any governmental entity having jurisdiction over the Property may be kept or allowed to
remain in or en the Property at any fime, except as may be required to effeetuate removal of such
prohibited materals and substances,. unless the presence of such vehicle must be allowed on 2
public street under any applicable governmental regulations.

No potentially hazardous or toxic materials or substances shall be used or stored on any
Lot other than normal household, lawn, pool, and garden products which shali be used by Owner
in & manner not to permit spills ar runoff of such materials onto the Lot, adjacent lots or
property, Sub-Association Property, wetlands area, ponds or buffers. . No activity shall be
aljowed which violates local, state or federal laws or regulations; provided however, the Board .

shall have no obligation to take enforcement action in the event of a violation. -

Section 3. Animals. No animals, livestock or poultry of any kind shall be kept or -
maintained on any portion of the Praperty or in any dwelling except that dogs, cats or other -
household pets may be kept or maintained provided that they are not kept or maintained for
commercial purposes, that they do not create a nuisance (in the judgment of the Board), such as,
_ but without limitation, by number, noise, odor, damage or destruction of property or refuse, and
further provided that they are kept and maintained in compliance with (i) all laws and ordinances
of the State of North Caroling, the County of Wake or other applicable governmental entity
relating thereto; and (i) such rules and regulations pertaining thereto as the Board may adopt
from time to time. In mo cvent shall more than three dogs and/or three cats be regularly kept on
any Lot or in any Dwelling Unit, except for newbom offspring of household pets which are
under nine (9) months in age. Notwithstanding the foregoing, Pitbulls are expressly prohibited,
and the Association shall have the right to probit, or require the removal of, any dog or animal,
‘which after consideration of factors cuch s size, breed and disposition of the animal,
interference by the animal with the peaceful enjoyment by other Owners of their Lots and the
security measures taken by the Owner with respect to such animal, the Assaciation, in its sole
discretion, deems to be undesirable, a nuisance or a safety hazard, FEvery person owning or
having possession, charge, care, custody or control of any dog shall keep such dog exclusively
upon his own Lot; provided, however, that such dog may be off the Lot if it is under the control
of a competent person and restrained by a chain, leash or other means of adeguate physical

control.

Section 5. Signs. No sign-of any kind shall be displayed to the public view on any
Lot or Dwelling Unit except for signs which are approved by Declarant (or by the Board upon
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termination of the Class B Membership) and which are for one or more of the foliowing -
purposes: (i) advertising the Lot or Dwelling Unit for sale or rent; (1) advertising the building
contractor constructing improvements on the Lot or Dwelling Unit during the initial construction
and sales period; (iii} identifying the sales office and/or model home of a building contractor
who owns the Lot or Dwelling Unit; (iv) identifying the subdivision or phase name and/or
identifying the Lot number of a Lot or Unit number of a Dwelling Unit; and (v) any other
purpose approved by the Declarant (or by the Board-after the Class B membership terminates);
provided however, the foregoing limitations shall not act to restrict or prohibit Declarant or the
Association or any applicable governmental entity from erecting, maintaining, repairing’ and
‘replacing (and Declarant hereby reserves for itself, the Association and’ such governmental
entities the right to erect, meintain, repair and replace) on a Lot, Dwelling Unit or on the
Common Area, Landscaped Rights-of-Way, and in any easements reserved or pranted for such
purposes, signs.and billboards advertising the Property, the Davelopment ar portions of either, ar
signs identifying various phases of the Development, or regulatory, street and directional signs,
Notwithstanding the foregoing, all signs erected and maintained on any Lot must conform with
all applicable governmental requirements. ' ‘

" Section7.  Attachments. No permanent attachments of any kind or character -
whatsoever shall be made to the roof or exterior walls of any Dwelling Unit or residence on a
Lot, unless such attachments shall have been first submitted to and approved by the Architectural
Control Committes; provided, however, “Reception Devices” (as defined in Article VIIL, Sectiog
17 herein) may be attached to the roof or exterior wall of a Dwelling Unit without approval by
the Architecturdl Control Committee. No outdoor clotheslines shall be allowed on any Dwelling

Unitor Lot _ .

Section 8. Damage to the Common Area. .Each Ovmer .shall be liable o the
Association for any damage to the Common Area, and/or Landscaped Rights-of-Way caused by
_the negligence or willful misconduct of the Owner or such Owner’s family members, tenants,

guests, or invitees. -

Section 9.  Rules of the Association. All Owners and occupants of Lots or Dwelling
Units shall abide by all rules and regulations adopted by the Association from time to time. The
Board and the Declarant for so long as there remains a Class B Membership shall have the power
to enforce compliance with said rules and regulations by zll appropriate legal and equitable
remedies, and an Owner determined by judicial action to have violated said rules and regulations
chall be liable to the Association and/or the Declarant for all damages and costs, including

attomey’s fees.

Section 10.  Boats and other Recreational Vehicles. Neither a motorboat; houseboat or
other similar waterborne vehicle, nor any airplane, nor any travel trailers, other trailers, or
“camper” vehicles may be maintained, stored or kept on any portion of the Property, except in (1)
enclosed garages or (2) in area(s) specifically approved and with screens or covers as specifically
approved by the Declarant or Architectural Control Committee (in the absence of approval or

disapproval by Declarant),
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Section 11,  Outbuildings. No storage building or other outbuildings of any kind
(cxcluding detached garages as are approved by the Architectural Control Committee) shall be
erected, placed or allowed to remain on any Lot except those which are incidental to a swimming
pool located on a Lot, are constructed of the same or substantially identical materials as the
residential dwelling on the Lot, are architecrurally campatible with the residential dwelling on
the Lot (as determined by the Architectural Control Committee), are located no closer to the
front boundary line of the Lot than the rear wall of the single-family residence located on the Lot
and. no closer to any side boundary line of a Lot than the applicable building sctback
requirements, and which have otherwise been approved by the Architectural Control Committee,

Section 12.  On-Street Parking. The Owner of each Lot which is.a detached single
family Lot shall provide for adequate parking space on the Lot for vehicles of all types and all
other apparatus designed for movement over and upon streets or highways (whether self-
propelied or not) and regularly used by the residents of the single-family residence on the Lot.
No antomobiles, trucks, vans, travel trailers, other trailers or any other apparatus designed for
movement over and upon streets or highways (whether self-propeiied or not) shall be regularly

arked on the streets within or adjoining the Froperty, and motor vehicles licensed to carry more
than two (2) tons shall not be permitted to park overnight or regularly on the streets, driveways
or otherwise within the Property, except that Declarant until termination of its Class B -
Membership and the Board thereafter may allow such parking, by any such vehicles used in
connection with the construction of improvements within the Property. In addition and..
supplemental to the prohibitions on parking set forth in this Declaration the Board (and the -
Architectural Control Committee) are empowered 10 promulgate and enforce -rules and
regulations relating to parking on the streets within or adjoining the Property. Notwithstanding
the foregoing, it is hereby disclosed and acknowledged that the City of Raleigh or other .
governmental authorities have certain jurisdiction over public streets in the Subdivision, and that -
the prohibitions and restrictions set forth in this Section may not be capable of being enforced
. due 1o the policies of the City of Raleigh or other governmental authority, and may not: be
" capable of being enforced against parties who are not members of the Association or their

tenants.

_ Section 13. - No Temporary Structure. "No structure of ssftu;-.mporar.}r character, such asa
trailer, basement, tent, shack, garage, barn or other outbuilding shall be used on any Lot at-any

time as a residence, either temporarily or permanently.

Section 14.  Landscaping.  Except for the single-family residence, driveways,
sidewalks and other Improvements on each Lot or Dwelling Unit, the surface of each Lot shall
be of undisturbed areas left in their natural state or grass or other live foliage or areas covered
" with pine straw and/or other ground cover approved by the Architectural Control Committee, and
such natural areas, grass foliage, pine straw and ground cover shall be neatly maintained at all
times. Na trees may be removed from any Lot without the written approval of the Architectural

Control Committee except those trees which are dead, dying, diseased or damaged, or trees that
pose a safety hazard.

Section 15. Fences and Walls. Excépt as specifically approved in writing by the

i

Architectural Control Committee, no fence, wall or hedge shall be erected, placed or altered on
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any Lot nearer to any street fronting such Lot than the front building corner of the main dwelling
constructed on such Lot and shall not exceed six (6) feet in height unless otherwise specifically
required by governmental authorities having jurisdiction. All fences on Lots shall be maintained
at all times in a structurally sound and attractive manner and in 2 good state of repair. All fences
on Lots shall be of wood, metal {excluding chain link), masonry or material approved by the
Declarant (or the Board, when the right 1o appoint the Architectural Control Committee has been
assigned 10 the Board) and no fence shall be constructed; placed or allowed to remain on any Lot
unti] the Owner thereof has obtained approval for such fence from the Architectural Control

Commitiee.

Section 16.  Sipht Line Limitations. No fence, wall, hedge or shrub planting which
abstructs sight lines at elevations between two and six feet above roadways shall be placed or
permitted to remzin on any comner Lot within the triangular area formed by the street property
lines and a line connecting them &t a point twenty (20} feet from the intersection of the strect
lines, or in the case of a rounded praperty comer, from the intersection of the street property
lines extended. The same sight line limitations shall apply on any Lot within ten (10) feet from
the intersection of a street property line with the edge of a driveway or alley pavement. No tree
shall be permitted to remain within the foregoing distances of such intersection unless the foliage
line is meintained at sufficient height to prevent obstruction of sight lines. Declarant reserves the
right 10 waive the foregoing requirements with respect to portions of any- Lots that also are
considered Common Area or contain Common Property. S

Section 17. Antennae. No exterior antennae, earth satellite station, microwave dish or
ather similar improvements may be constructed, placed, maintained or allowed to remain on any
Lot or Dwelling Unit (or on any Improvement) other than a “Reception Device.” As used hercin,
a Reception Device shall refer to a satellite dish or other device designed to receive video
programming or antenna designed to receive over-the-air broadcast signals from local television
stations. The use of a Reception Device is allowed, but will be limited as follows: (i) a
Reception Device thirty-nine (39) inches or small in diameter is allowed, and Reception Devices
larper than one meter are prohibited; (ii) Reception Devices must be installed on the Dwelling
Unit in an inconspicuous location (so long as the quality of reception is not impaired); (iii) for
safety purposes, no Reception Device may be installed that would extend higher than twelve (12)
feet above the roofline of the Dwelling Unit without approval from the Architectural Control
Committee; (iv) for safety purposes, Reception Devices shall not be installed closer to an
adjacent Dwelling Unit than the total height of the Reception Device; (v) the Owner of the
"Dwelling Unit npon which the Reception Device is located shall be solely responsible for the
maintenance, repair, upkeep and all other costs associated with the Reception Device, including
any medical expenses incurred by any person injured by the use of such Reception Device; and
(vi) the Reception Device should be painted an appropriate color to maich the surrounding
environment if it would not unreasonably increase the cost of the Reception Device or imipair the
Owner's ability to install, maintain or use the Reception Device. If any provision of this Section
17 is found to be invalid, the remainder of these provisions shall remain in full force and effect,

Section 18.  Gas Meters. No gas meters shall be set in the front of & residence on a toi
or Dwelling Unit unless such meter is of an underground type or is screencd im a manner
approved by the Architectural Control Committee.
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Section 19.  Utility Yards Each utility yard shall be walled or fenced or otherwise
screened from view by landscaping features or other methods as approved by the Architectural
Control Committee. The following buildings, structures and objects may be constructed or
placed on a Lot and allowed to remain on a Lot only if the same are located wholly inside the
single-family residence or garage on the Lot or wholly within a utility yard Iocated on the Lot:
pens, yards and houses for pets; above ground garbage and trash cans or receptacles (unless by
applicable-'guvemmental law or regulation the same must be located elsewhere); and all other
buildings, structures and objects determined by the Architectural Contro} Committee to be of a
ing items or determined by the Architectural Control Committee to be

similar nature to the forego
of an unsightly nature or appearance.

Section 20.  Mailboxes. All mailboxes, unless attached to the residence on a Lot
(which attachment either must be approved by the 'srchitectural Control Committee or otherwise
required by applicable governmental law or regulation or United States Postal Service or
successor agency shall be affixed to a substantial pole or stand permanently placed in the ground
and shall not be located within a sidewalk. Architectural puidelines with respect to -mailboxes
may require, prohibit, restrict or specify one or more of the following: method and type of
support; style; material; color; size; height, and one or more of the foregoing with respect 1o the
numbering and/or lettering to be placed on a mailbox or affixed thereto. . : .

Section2l.  Uilities. Except as otherwise specifically approved by the Architectural
Control Committee, all electric, telephone, water and sewer, natural gas and cable television
utilities and utility connections serving individeal Lots or Dwelling ‘Units shall be located
underground or screened in such manner as is approved by the Architectural Control Committee.
Transformers, electric, gas or other meters of any type, or other utility epparatus shall be
contained - within the buildings comstructed on Lots or buildings containing Dwelling Units or, if
adequately screened in & manner approved by the Architectural Control Committee, the same

" may be located on the exterior of buildings. : :

No septic tank shall be installed, used or maintained on any Lot or Dwelling Unit. No
well or individual water supply system shall be installed, used or maintained on any Lot or
Dwelling Unit for human domestic water consumption nor shall any well be connected in any
manner whatsoever to the water mains, laterals or piping. serving the residence which furnish
domestic water from sources beyond the boundary lines of the Lot or boundaries of a Dwelling
Unit. Notwithstanding the foregoing prohibition, the Architectural Control Comumitiee may
permit in writing the installation, use and maintenance of wells and pumps for irrigation
purposes or ground water heat pump systems. - :

Section22.  Minimum Square Footage. The minimum square footage for any main
residence constructed on any Lot shall be as approved by the Architectural Control Committee in
accordance with the Architectural and Landscape Guidelines.

: Section2}.  Building Setback Distances. The main residence on each Lot shall not be
lacated on any Lot nearer 1o the Lot boundary lines than the building setback lines established on
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the recorded plat “for such Lot. Nothing herein shall prohibit a townhouse residence from being
located on the boundary lines of a Lot.

Declarant for so long as there is a Class B Membership, and thereafier the Architectural
Control Committee reserves the right at any time and from time to time to grant minor variances
from and/or waive minor violations of the foregoing setback requirements (and, subject to
approval of the City. of Raleigh or other applicable gevernmental entity having jurisdiction, to
waive violations or grant variances from any setback requirements shown on any recorded plat of
Lots in the Development), such variances or waivers 10 be in writing. Variances or waivers not
in excess of twenty percent (20%) of the applicable requirement are deemed to be minor..
Notwithstanding the foregoing, if any minimum setback distance specified herein is different
from any minimum setback distance shown on any recorded plat of any part or all of the
Property, the greater distance shall. be controlling with respect. to the Lot or Lots affected
thereby. Notwithstanding the foregoing, no waiver Or variance may vary or waive the setback
requirements of the City of Raleigh or ather applicable governmental entity.

For the purpose of determining the foregoing building setback distences under this
Declaration, eaves, steps, stoops, Open and screened-in porches, overhangs, bay windows, decks,
patios, terraces and chimneys not be considered as a part of the main dwelling house, but the
location of such Improvements on a Lot shall be subject to the architectural control and approval
provisions applicable to the Lots subject to this Declaration. Provided, notwithstanding anything
to the contrary that may appear herein, no dwelling or other improvement on 2 Lot shall
encroach upon another Lot except as provided in Additional Declarations for Sections of the
Development containing townhouse Dwelling Units. Should any- question arise under:this
Declaration as to whether or not any portion of the main dwelling house (other than the
foregoing items specified as not being part of the main dwelling house) should be considered as
part of the main dwelling house for the purpose of determining the foregoing building setback
distances, or should any question arise as to what constitutes the front, side or rear property line
of any Lot for the purposes of the required Setback distances set forth in this Declaration, the
Architectural Control Committee shall have the authority to make such determination and the
decision of the Architectural Control Commitice shall be final. '

With respect 10 Declarant’s rights to grant variances or waivers of squere footage and
building setback requirements, these rights are reserved to provide a method to grant relief from
inadvertent violations and to afford an.opporiunity to address special, unusual or unique
- circurnstances that may apply to any particular Lot (such as, for example, difficult topographical
circumstances or unusual soil conditions). However, it is the specific intention of the Declarant
that the exercise of such rights by Declarant not impair or destroy the rights of the Declarant, the
Association or the Owners 1o enforce the provisions of this Declaration (subject to any such
variance or waiver granted by Declarant), and that the exercise of such rights by Declarant not
convert this Declaration from a real covenant running with the Property and binding on all
present and future Owners of any patt or all of the Property into a mere personal covenant

enforceable only the Declarant.

Fuxtl'iennnfe, with respect ta Additional Property subjected to this Declaration, Declaj'ant
reserves the right to establish different minimum square footage and building setback
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requirements as Declarant determines in its sole discretion may be necessary to accommodate
different sizes of lots, different types and sizes of sinple-family residences, and different
marketing conditions from what exists or has existed in other phases or sections of the

Development.

Section 24.  Exterior Materals. The exterior materials of each building constructed,
altered or placed on a Lot and all roofs shall be as approved by the Architectural Control
Committee in accordance with the Architectural and Landseape Guidelines. _

Section 23. Recreational and Other Equipment.. :
(@) No recreational equipment (including, but not limited to, basketball backboards

and hoops, trampolines, swing. sets, trechouses, children’s climbing or play apparatus and other
equipment: assaciated with-either-adult orjuvenile leisure .or.recreation) shall be attached ta any
Dwelling Unit or otherwise placed or kept on any Lot except in accordance with the
requirements as st forth in the Architectural and Landscape Guidelines.

(t) Nosuch recreational equipment shatl be Tocated in such a manner as to constitute
a nuisance or unsightly condition to adjoining Owners or to persons using the Golf Course.

(cy No such recreational equipment shall be lacated i) upon any Lot, Dwelling Unit
" or other portion of the Property which is contiguous to the Golf Course; or (ii) on any portion of
the Property within a distance of one hundred {100} feet from any boundary of the Golf Course.

(d)  Children’s play toys and other moveable equipment of any type (such as lawn
mowers, garden tools, etc.) shall not remain repeatedly overnight within any front yard of any
Lat or Dwelling Unit, within the side yards of any Lot or Dwelling Unit located on a Roadway
corner, ot upon any Lot, Dwelling Unit or other portion of the Property (i) which is contiguous to
the Golf Course or (ii) which is within a distance of one hundred (100) feet from any boundary

- of the Golf Course, in such number or for such a long period of time as to create a continuing,

unsightly condition.

Section 26.  Vegetable Gardens. Vegetable gardens shall not be permitted on any Lot
unless placed in the rear portion of uch Lot in such a manner as not to constitute a nuisance or
unsightly condition to any adjoining Owners or to persons using the Golf Course. In no cvent
shall any vegetable garden be located upon (i) any Lot, Dwelling Unit or other portion of the
Property which is contiguous to the Golf Course or (ii) any portion of the Property within a
distance of ong hundred (100) feet from any boundary of the Golf Course. '

Section 27.  Lawn Furniture and Statues. No lawn fumiture or decorative items, such
as statucties or renderings of animate or inanimate objects, shall be maintained in the front or
side yards of any Lot or Dwelling Unit unless shielded from view by landscaping, a fence or a
wall approved in advance in writing by the Architectural Control Committce.

Section 28.  Restricted Activities Regarding Lakgs end Ponds, The Property will
contain one or more lakes or ponds which may or may not be Common Area. With respect to
construction of a Dwelling Unit or any Improvements on any Lot that abuts a lake or pond, a silt
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fence or barrier shall be placed across each such Dwelling Unit or Lot during the construction of
any Improvements thereon in such manner as to protect the lake or pond from soil erosion and
«ilt. Such fence or barrier shall be constructed prior to the commencement of any construction of
Improvements, including clearing or grading, and shall remain in place until such time as the
said Dwelling Unit or Lot has been landscaped or stabilized in a2 manner that-will protect the lake
or pond from soil erosion and siit. No pesticides or other toxic, hazardous or harmful chemicals
shall be used for any purposes whatsoever within thirty (30) feet of any lake or pond. Any such
chemicals used or applied more than thirty (30) feet from any lake or pond shall be used or
applied so as to prevent the spread or dissemination of such chemicals into the lake or pond. No
piers, jetties, docks, boat houses, storage facilities or other similar structures shall be constructed
or located on or in any portion of the lake or pond. No boats or other floating vessels shall-be
permitted in or on any portion of the lake or pond. No Person shall be allowed to swim, fish or
engage in any other recreational activities within any lake or pond.

Section29.  Golf Course Lots. No Lots or Dwelling' Units along the Golf Course shall
have fenced yards except for invisible or other limited fencing approved by the Architectural
Control Committee. In addition, no. decks, storage sheds, tree houses, basketball- goals,
skateboard ramps or other Improvements visible from the Golf Course shall be installed or

constructed on any Lot or Dwelling Unit unless prior writien ‘approval is obtained from the
Architectural Control Committee. . _

Section 30.  Occupants Bound. All -provisions of this Declaration, any Additional
Declaration, the Master Declaration, the Bylaws and any and all rules and regulations, use
restrictions or Architectural and Landscape Guidelines promulgated pursuant hereto or thereto
which povern the conduct of Owners and which provide for sanctions against Owners shall also
apply 10 all occupants even though occupants are not specifically mentioned. .

Section 31.  Governmental Reguirements. Nothing herein contained shall be deemed
to constitute a waiver of any governmental requirements applicable to any Lot or Dwelling Tnit
and all applicable City of Raleigh or other governmental entity requirements or restrictions
relative to the location or construction of Improvements on a Lot and/or use and utilization of
any Lot or Dwelling Unit shall continue to be applicable and shall be complied with in regard to
the Lots or Dwelling Units. Provided, that in any instance in which the provisions of this
Declaration impose a more’ restrictive requirement than the applicable governmental
requirements or restrictions, the provisions of this Declaration shall control. '

Section 32.  Thoroughfare Yards. Parcels within the Property contain areas designated
as Thoroughfare Yards. Uses of Thoroughfare Yards are currently regulated by the City of
Raleigh so that among ‘other things, grading, the construction of buildings, vehicle surface areas,”
and loading arcas are prohibitcd in the Thoroughfare Yards, and the Thoroughfare Yards arc to
be planted and maintained as regulated by the City of Raleigh. Destruction, injury or removal of
existing or City of Raleigh required landscaping within the Thoroughfare Yards is & violation of
the existing City Code, punishable by significant fines and imprisonment; any destruction, injury
or removal of such landscaping is also a violation of this Declaration (for so fong as regulated by
the City of Raleigh). As an additional covenant, condition and assessment described in the
Declaration, each Owner of any additional parcel in the Thoroughfare Yard property shall pay an
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additional Twenty and No/100 Dollars ($20.00) each year to the Association, which the
Association shall use to maintain the Thoroughfare Yards in accordance with City of Raleigh
regulations and re guirements. An easement within all Thoroughfare Yards is hereby granted to
the Association to enter the Thoroughfare Yard for the purpose of planting, pruning, Watering,
spraying and maintaining the plantings within the Thoroughfare Yard. '

Section 33.  Greenwavs. Notwithstanding any other provisions of this Declaration, the
Association, Owners, Members, tenants, members’ guests Or invitees, or families of members
shall not, within any portion of the Common Area which is greenway arca dedicated to the City
of Raleigh as Greenway, without the prior written consent of the City of Raleigh: (2) grant
ecasements of any nature whatsoever, (b) remove any irees 0r Veg etation (c) erect gates, fences or
other structures; (d) place any garbage receptacles; (€} fill or excavate; (f) plant vegetation or
otherwise restrict or interfere with the use, maintenance and preservation of said greenway in its
natural state, including without limitation, recreational pursuits such as walking, bicycling and
“other similar activities by the general public.

It is understood and agreed that within any greenway arca, the City of Raleigh may erect
trails, trai} markers, place litier receptacles, and other convenience facilities and adopt and amend
regulations concerning the use of the greenway (including without limitation hours of operation),
which shall be equally applicable to the general public and the Owners. The Association and
Owners may adopt such other regulations governing the use of the greenway, not inconsistent
with those adopted by the City and may enter into such agreements with the City of Raleigh as is
deemed appropriate 1o insure the maintenance and upkeep of the greenway in its natural state,
_ free of litter and unsightly debris. ' : :

Section 34. Lumlev Road. No Improvement may be placed or constructed within
twenty (20) feet on cither side of the right-of-way of Lumley Road (“Protected Arca”) without
prior written approval of the Architectural Control Committee. In addition, the following are
prohibited within the Protected Area: recreational equipment (including, but not limited to,
basketball backboards and hoops, trampolines, swing sets, trechouses, children’s climbing or
play apparatus and other equipment associated with either adult or juvenile leisure or recreation)
and vegeteble gardens. In addition, no children’s play toys or other moveable equipment of any
type (such as lawn mawers, garden tools, etc.} may remain repeatedly ovemnight within such

Protected Area.

ARTICLE IX

ARCHITECTURAL CONTROL

Section 1. General.  Anything contained in this Declaration to the conirary
notwithstanding, no construction of any Dwelling Unit, no site preparation on any Lot, no
change in grade Or slope of any Lot, no construction or placement of any building or exterior
additions or alterations to any building situated upon a Lot, no removal of trees (except dead,
dying, diseased oF damaged trees, or trees that pose 2 safety hazard), and no construction of or
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changes or additions to any other structure or Improvement on a Lot or Dwelling Unit shall be
commenced nor shall any of the same be placed, maintained or allowed to remain, on any Lot or
Dwelling Unit until the “srchitectural Control Committee” (appointed as hereinafier provided)y
has approved the plans and specifications therefor and the location of such Improvements. The
Architectural Control Committee shail have the right to charge a reasonable fee for the review of
any such plans and specifications. Provided, however, that 21l improvements constructed by or
on behalf of the Club Owner on the Club Property.shall not be subject to review by the
Architectural Control Committee, as the Club Praperty is not subject to this Declaration.

Section 2. Composition. Through that date which is twenty (20) years after the date
of recording of this Declaration, Declarant shall annually appoint the, members of the
Architectural Control Committee which will be composed of at least three (3) individuals (the
exact number of members of the Architectural Control Committee 1o be designated by Declarant -
from time to time), each generally familiar with residential and community development design
matters and knowledgeable abont the Declarant’s concern for a high level of taste and desipn
standards within the Development. The initial members appointed by Declarant shall serve for
the remainder of the one (1) calendar year in which they are appointed. Thereafier, the members
so appointed are appoinied to serve for the next succeeding calendar year. In the event of the
death or resignation of any member of the Architectural Control Comamittee, Declarant, for so
Jong as it has the authority to appoint the members of the Architectural, Control Committee and .
thereafter, the Board, shall have full authority to designate and appoint a successor. Subsequent.
to December 31, 2020 (and earlier if Declamnt specifically assigns-this right to the Board), the:
Board shall designate the number of and appoint the members of the Architectural Control -
Committee. At any time and from time to time Declarant may assign to the Board its right to

appoint members of the Architectural Control Commitiee.

The Declarant (and the Board when applicable), in its discretion, may at any time and
from time to time appoint two separate Architectural Control Comumittees, one for the purpose of"
reviewing plans, specifications and site plans for initial Improvements to be constructed or
placed on a Lot, and anather to review plans, specifications and site plans for subsequent new
Improvements and changes in and additions o existing Improvements on a Lot or Dwelling Unit,
the specific division of such reviews to be as specified by the Declarant {or the Board when
applicable). Each such Architectural Control Committee separately shatl be subject to and shall
comply with the provisions of this Declaration applicable to the Architectural Control Committee
and the review of plans, specifications and site plans. '

Section 3. Procedure. No exterior Improvement of any kind or nature shall be
constructed, repaired, replaced, remodeled, placed or allowed to remain on any Lot or Dwelling
Unit until all plans and specifications therefor and a site plan therefor have been submitted to and
approved in writing by the Architectural Contral Committee, as to:

(8)  type of materials, adequacy of site dimensions and facing of main elevation with
respecl to nearby streets; : :

~ (b)) conformity and harmony of the external design, color, type and appearance of
_exterior surfaces and compatibility with existing Improvements within the Froperty;
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(c) location of the Improvement on a Lot or Dwelling Unit and effect of location and
use on neighboring Lots and Dwelling Units and Improvements situated thereon;

@  provisions for handling stormwater drainage;

(€)  compliance with the provisions of this Declaration and compliance with any
architectural guidelines that may be established from time 1o time by Declarant {or by the Board
when the Board has the right to appoint the members of the Architectural Control Comimittee, or
by the Architectural Control Committee, if such power is delegated to it by Declarant or the
Board otherwise possessing such power). : :

Final plans and specifications for all Improvements proposed 1o be constructed on a Lot or
Dwelling Unit shall be submitted to the Architectoral Control Commitiee for approval or
disapproval in such format and in such numbers or sets (not to exceed three) as the Architectural
Control Committee may require. The Architectural Control Committee is authorized to request
the submission of samples of proposed construction materials. At such time as the plans-and
specifications meet the approval of the Architectural Control Committee, at Ieast one complete
set of plans and specifications shall be retained by the Architectural Control Committee -and
another complete set of plans and specifications shall be marked “Approved” and ruturned fo the
lot Owner or such Owner’s designated representative, 1f such plans and specifications are . -
determined not to be in compliance with this Declaration, or if the same .are otherwise
unacceptable to the Architectural Control Committee because of inadequacy or noncompliance
with respect to the provisions of this Section, one set of plans and specifications shall be returned
1o the lot Owner marked “Disapproved”, accompanied by 2 reasonable statement of itemns found
not to be in compliance with this Declaration or otherwise unacceptable. Any modification or
change in the plans and specifications cubmitted to and approved by the Architectural Control
_ Committee must again be submitted to the Architectural Control Commiitee for its inspection

and approval in accordance with requirements established by the Architectural Contral
Committee. The Architectural Control Committee’s approval or disapproval, as required herein, .

shall be in writing.

The Declarant (or the Board, when the Board has the right to appoint members of, the
Architectural Control Committee, or the Architectural Control Committee, when such power has
been delegated to it by the Declarant or the Board possessing such power), may from time to
time adopt procedures for conducting the architectural reviews and other duties of the
Architectural Control Comumittee, provided that such procedures do not conflict with the specific
requircment of this Declaration. - : ' '

The Declarant (or the Board, when the Board has the right to appoint members of the
Architectural Control Committee, or the Architectural Control Committee, when such power has
been delegated to it by the Declarant or the Board possessing such power) at any time and from
fime to time may cstablish architechral guidelines (the “Architectural and Landscape
‘ Guidelines™) for one or more: types of Improvements 1o be canstructed on a Lot or Dwelling

Unit, which puidelines chall be fair and reasonable, may from time to time be amended or
revised, and shall carry forward the spirit and intention or this Declaration.- Although the



Architectural Control Committee shall not have.unbridled discretion with respect to taste, design
and any standards specified herein or in such guidelines, the Committee shall be responsive to’
technological advances or general changes in architectural designs and materials and related
conditions in future years and use its best efforis to balance the equities between matters of taste
and design (on the ong hand) and use of private property (on the other hand). Subject to the
specific terms and conditions of this Declaration,” different architectural guidelines may be
promulgated and applied to different phases within the Development  Such guidelines shall
supplement, but not supersede, the provisions of this Declaration and may be more {(bu! not less)
restrictive than the specific provisions of this Declaration. Such guidelines may (but shall not be
required to) include, but not be limited to, the following matters: construction specifications;
signs; mailboxes; landscaping; and environmental matters. Provided, however, if there is a
conflict between any such guideline and the specific provisions of this Declaration, any
' Supplemental-Declaration;-any Additional Deolaration; or- any recorded declaration-of-.covenants,
conditions and restrictions applicable to any phase or section.in the Development, the provisions
of this Declaration, such Supplemental Declaration, such Additional Declaration or such other
recorded declaration shall control. : .

Section 4. Jurisdiction. In addition to the foregoing, the Architectural Control
Committee is authorized and empowered to consider and review any and- all aspects of the

construction of any Improvements on a Lot or Dwelling Unit which. may;.in the reasonable -..

opinion of the Architectural Control Comumittee, adversely affect the living enjoyment of one or .
more Owners or the general value of the Property or the Development. Coutra e L
Section 3. Enforcement. The Architectural Control Committee shall have a specific,
nonexclusive right, but shall not be obligated, to enforce the provisions contained.in this Article
IX and/or to prevent any violation of the provisions contained in this-Article IX by a proceeding
at law or.in equity against the person or persons violating or attempting to violate any;such
provisions: L

Section 6. Failure of the Architectural Contral Committee. If the Architectural
Contro] Committee fails to approve or disapprove any plans, specifications and other submittals
which conform .with the requirements for such submittals cstablished as provided herein or to
reject them as being inadequate or unacceptable within forty-five (45) days after submittal
thereof to the Architectural Control Committee, and provided such submital was a full and
complete submittal of all items required by this Declaration and any applicable architectural
guidclines to have been submitted to the Aschitectural Control Committee, it shall be
_ conclusively presumed that the Architectural Control Committee has approved such conforming

plans and specifications and other submittals, except that the Architectural Control Committee
has no right or power, either by action or failure to act, to waive or grant any variances relating
to eny mandatory requirements specificd in this Declaration, in any applicable Supplemental
Declaration or Additional Declaration, or of any applicable governmental entity. If plans and
specifications or ather submittals are not sufficiently complete or are otherwise inadequate, the
Architectural Control Committee may reject them as being inadequate or may approve or
disapprove the same in part, conditionally or unconditionally, and reject the balance.
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Section7.  Limitation of Liability. Neither the Architectural Control Committee nor
the members thereof, nor Declarant, nor the Association, shall be liable in damages or otherwise
to any Person submitting plans and specifications and other submittals for approval, by reason of
mistake of judgment, negligence or nonfeasance arising out of or in connection with the approval
or disapproval or failure to approve or disapprove any plans or specifications or other requests

for approvals.

Section 8.  Miscellaneous. No member of the Architectural Control Committee shall
be entitled to compensation for services performed pursuant to this Declaration. Provided,
however, the Association may reimburse members of the Architectural Control Committee for

reasonable out-of-pocket expenses.

ARTICLE X,

EASEMENTS

SEctiun 1. Easements Reserved by Declarant.

(@)  Declarant, for so long as there is a Class B Membership, and then the Association,
for itself, its successors and assigns, and its agents, contractors, and -employees reserves a
perpetual, alienable, and releasable easement on, over and under the Property {and including all
Dwelling Units, Lots, Common Property and Limited Common Property) for installation,
Maintenance, repair, replacement, use, operation and removal of utilities (including, without
limitation, electric, natural gas, telephone -and cable television) and related:appurtenances and
equipment (including, without limitation, wires, poles, pipes, transformer boxes and conduits),
stormwater and drainage facilities and soil and water impoundments. Provided, however, no
easement hereby reserved shall be applicable to any portion of a Lot or Common Area or
Limited Common Area used as building site or approved for use as building site . by the
Architectural Control Committee. Full right of ingress and egress shall be had by Declarant at -
all times over the Lots and Dwelling Units or Common Areas or Limited Common Areas (other
than the porfions thereof used or approved as building sites) for the insiallation, use, operation,
Maintenance, repair, replacement oOr removal of any such utility,: drainage facility or
impoundment, together with the right to remove any obstruction that may be placed in any
easement that would constitute interference with the use of such easement, or with the use,
installation, Maintenance, repair, replacement, removal or operation of same, . Assignees to
-whom Declarant reserves the right to assign and convey, in whole or in part, the easements
reserved by it hereunder shall include, without limitation, the Association and one or-more
governmental éntities or public utility companies. Provided, however, neither the foregoing
reservation of easement Tights nor any similar reservation of easement rights contained in this
Declaration shall create or impose any obligation upon Declarant, or its successors and assigns,
to provide or maintain any such utility, drainage facility or impoundment, which if not otherwise
maintained, shall be maintained by the Association.

. () In addition to the foregoing, Declarant and the Association reserve the nght to
subject the Property to a contract with Carolina Power and Light Company (*CP&L”) (or such
other electric utility company as may provide electric service to the Property) for the installation

2 . s



of above ground or underground electric cables and lines and/or the installation of street lighting,
either or both of which may require an initial payment and/or a continuing monthly payment fo
CP&L (or such other electric utility. company) by each Owner.

(¢) Declarant herEby declares and establishes, in accordance with Article TV, Section
2 herein, rights and easements over the Common Area for the benefit of Declarant and its agents,
employees, and contractors for activities associated with the development of the Property.

Section 2. Easement Reserved for The Association. |

() ~ Full rights of ingress and egress shall be had by the Association at all times over
and upon each Lot or Dwelling Unit for the maintenance and repair of each Lot or Dwelling Unit
i1 accordance with the provisions hereof and for the carrying out by the Association of its.rights,
powers, duties and obligations hereunder; provided, that any such entry by the Association upon
any Lot or Dwelling Unit shall be made with as minimum inconvenience to the Owner as
reasonably practicable, and any damage caused'as a result of the negligence of the Association’s
employees or agents shall be repaired by the Association at the expense of the Association.

() In addition.to the foregoing, and in order to implement effective and adequate
erosion contrel, the Association, and its contractors, employces and agents, shall have the right to
enter upon any portion of any Lot or Dwelling Unit before and after Improvements have been
constructed thereon for the purpose of performing any pgrading or. landscaping . work or.
constructing, repairing, rcplacing, using, and maintaining erosion control devices; provided,
however, no such activities shall interfere with any permanent Improvements constructed on any
such Lot or Dwelling Unit (which Improvements have been approved by the- Architectural .
Control Committee).  If the need for erosion control Tesults from the construction of
Improvements on any portion of a Lot or Dwelling Unit or any excavation, grading, removal, -
. reduction, addition or clearing of any Lot or Dwelling Unit or portion thereof, the cost of any
such work performed by the Association for the purpose of implementing -effective and adequate
erosion control shall be assessed against the Owners of the Lot or Dwelling Unit on which such
work has been performed. Frovided, however, if the Association determines that appropriate
comective action is necessary on & Lot or Dwelling Unit, prior to exercising its right to enter
upon such Lot or Dwelling Unit and performing any grading or landscaping work or constructing
or maintaining erosion prevention Jevices, the Association shall give the Owner of such Lot or
Dwelling Unit written notice of and the opportunity to take the corrective action specified in
cuch notice. If the Owner fails to complete the specified corrective action by the date specified
in, the notice, the Assaciation may then exercise its right to enter upon the Lot or Dwelling Unit
and take or complete the necessary corrective action. :

Section 3. Easement Reserved for Governmental Entities and Public Utilities. An
casement is hercby established for applicable governmental entities and municipal, state or
public utilities serving the Development, and their agents and employees, over all Lots, Dwelling
Units, Common Areas and Sub-Community Property hereby or hereafter established (and
approved if required), for the purpose of setting, removing, repairing, maintaining and reading
utility meters, maintaining, repairing and replacing streets, utilities, utility or drainage
connections, and acting for other purposes consistent with the public safety and welfare,
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including, without limitation, police and fire protection, garbage collection, and mail delivery,
the rights granted by such easements to be exercised in a reasonable manner and at reasonable
times (except in the case of an emergency). '

Section 4. Easements Shawn On Recorded Maps. Declarant, for itself, its successors -
and assigns (including, without limitation, govemmental eptities and the Association), and in
addition to those easements reserved in this Declaration, hereby reserves easements in the -
locations and for the purposes shown and indicated on ail maps of Lots or Dwelling Units subject -
to thig Declaration that are recorded in the Wake County, North Carolina Registry, and, for the
purpose of exercising and implementing such easemnent rights, Declarant -and the Association :
chall have the right of ingress, egress and regress over and upon those easement areas. 1he
rights reserved by this Section 4 include, without limitation, the right to construct, alter, place,
mhaintain, Tepai, teplace " 4fid nse in ithe easement areas identified' on -such maps; all
]mprovéments deemed necessary, in the reasonable discretion of the Declarant or the
Association, for the full exercise of such easements.

Section5.  Easement Regarding Golf,_Tennis, or Other Recreational Use. Declarant, .-
the Club's members, employees, and visitors to the Club and Club Facilities shall have a
erpetual, non-exclusive easement in their favor to use the Roadways (other than Roadways that .
are public streets) and entranceways and other Common Areas as necessary during any use of the -
Club Facilities, including the Golf Course or fennis courts, or as a spectalor, worker or purveyor .
" at or for any tournament or activity in connection therewith for the purposes of ingress, egress
and access to such facilities. With respect to public streets, Declarant, the Club’s members,
" . employees, and visitors to the Club and Club Facilities may acquire licenses. pursuant -to
encroachment agreements with the City of Raleigh for such purposes subject to the requirements -
and procedures of the City of Raleigh. In addition, Declarant hereby dedicates and reserves for -
the benefit of the Club, its members, visitors, agents and employees, nonexclusive perpetual
easements over, across and under certain portions of the Property, indicated and shown on the -
plats of the Development as being reserved as easements for the benefit of the Club or the Golf
. Course (for example, labeled as “Golf Course Easement” or “Easement for Golf Cart Tunnel”),

for the following purposes, including the installation, maintenance, repair and removal thereoft

() rights-of-way for’ pedestrian access, ingress and egress to and from the Golf
Course; and : _ '

(ii) rights-of-way for golf cart, golfing individuals and maintenance vehicle access,
ingress and egress to and from the Golf Course. :

Any disputes as 10 the extent of any of the above-described easements during the term of this
Declaration shall be determined by Declarant in its sole and absolute discretion. Declarant
reserves the right to impase upon the Property such other easements as are required for the
enjoyment of the Club, galf, {ennis or other facilities. Notwithstanding anything to the contrary
set forth in this Declaration, for so long as required by the City of Raleigh, Declarant and/or the
Association shell enter into separate encroachment agreements with the City of Raleigh which
shall be recorded in the Office of the Register of Deeds for Wake County and shall govern the
use of any golf course easements and/or encroachments over public street rights-of-way.
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Section 6. Easements for Errant Golf Balls; Limitation of Liability. Every Lo,
Dwelling Unit, Common Area and all other portions of the Property are hereby burdened with an
easement in favor of any golfer for the purpose of retrieving errant golf balls. The Association
shall not be responsible or liable in any way for any disputes between an Owmer and any person
using the Golf Course. All Owners, by acceptance of delivery of a deed to their respective Lot,
Dwelling Unit, tract or other portion of the Property, for themselves, their contractors,
subcontractors, guests and invitees, SUccessors in interest and assigns, assume all risks associated
with errant golf balls, including personal injury and property damage and all Owners agree and
covenant for themselves, their contractors, subcontractors, guests and invitees, successors in
interest and assigns, not to make any claim or institule any action whatsoever against Declarant,
the Assaciation, the Club, the Club Owner, the architect of the Golf Course, or any officers,
directors, employees, agents or effiliates of any.of them, or their respective assigns, arising or
resulting from any errant golf balls or any damapes that may be caused thereby.

Section 7. Construction and Maintenance Easement. Each Owner of a Lot on which
a Dwelling Unit is to be constructed closer than five (5) feet from a Lot line, and such Owner, its
successors, assigns, contractors, or agents, are hereby granited an access easement over and
across any adjoining Lots and Common Areas as necessary for the construction and Maintenance
of the Dwelling Unit; provided, however, that such access easement shall not prohibit or interfere
with access to the adjacent Owmer's Lot or Dwelling. Unit, and any damage to the adjacent
Owner's Lot or Common Areas as a result of such access shall be promptly repaired by the
Owner benefiting from the access easement, at its sole cost and expense. .No fence, wall or
outbuilding or any other kind of obstruction shall be permitted in the easement area which will

' obstruct access to the Dwelling Unit.

Section B- Easements for Stormwater Drainage Facilities Over Club Property.
Declarant currently owns the Club Property. Declarant, as Club Owner, does hereby prant and
establish, to and for the benefit of the Owners and the Association, easements for the drainape of
stormwater runoff through and into such stormwater drainage facilities, including drainage
swails, conduits, pipes, and detention ponds, as are constructed and located by the Club Owner
on the Club Property from time to time. The Club Owner shall have the exclusive right to
determine the location and placement of such facilities, subject to requirements of the City of
Raleigh and/or any other governmental authority having jurisdiction, and neither the Association
nor any Owner shall have any right with respect thereto. The Club Owner shall be responsible
for the Maintenance of such drainage easements, facilities and ponds. Declarant, as Club Owner,
does further grant and establish to and for the benefit of the Association the right and easement
to enter upon the Club Property and maintein any such stormwater drainage facilities and ponds
in the event that the Club Owner, after receipt of written notice from the Association; has failed
for a period of thirty (30) days io maintain such facilities. The Club Owner shall reimburse the
Association for any amounts expended by the Association for such Maintenance. .

Section9.  Enirance Monuments. Declarant has the right but not the obligation to
instal]l an entrance monument and related improvements (“Entrance Monument™) on any Lot
which is specified as a Lot upon which an Entrance Monument may be established in any
Supplemental Declaration which is filed in the Wake County Public Repistry. Declarant hereby
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reserves for the benefit of Declarant and grants to the Association an easement over, under and
across such Lot(s) for the :nstallation and maintenance of such Entrance Monument.

Section 10. Encroachment Easements for Improvements Constructed by Declarant.
Declarant does hereby grant, declare, and establish easements over all Lots for the encroachment
of impm\femt:nts now or hereafter constructed by the Declarant on adjacent Lots, Common Area
or rights-of-way 1o the exient that such improvements actually encroach, inciuding, but not
limited to, such items as sidewalks; provided such encroachment does. not interfere with the

reasonable use of the Lots so encroached upon. ; ;

ARTICLE XL

MAINTENANCE

Section 1. Duty of Maintenance, Unless otherwise delegated to a Sub-Association,
ihe Owner of gach Lot or Dwelling Unit in the Property shall have the duty and responsibility, at
such Owner’s sole cost and expense, to keep and Maintain such Lot or Dwelling Unit, including
all Tmprovements therean, ground and stormwater drainage easements or other rights-of-way
incident thereto, in accordance with the terms and provisions of the Declaration and in a well-
maintained, safe, clean and attractive condition at all times. -Such Maintenance includes, but is

. not limited 1o, the following:

(@)  Prompt removal of all litter, trash, refuse and waste;

{b) " Lawn mowing and maintenance on a regular basis, including (subject to any
applicable governmental laws or regulations) any portions of a public or private street right of
way adjacent to any boundary_of the Lot or Dwelling Unit; o

(cy  Treeand shrub pruning and removal of dead or diseased trees and shrubs, or trees
that pose a safety hazard;

@ Wgtcring,_by means of a lawn sprinkler system or hand watering as needed,;
(e)  Keeping exterior lighting and mechanical facilities in working order;

(f  Keeping lawn and gardcn' areas alive;

(g) Removing any dead i:nlant material;

() Keeping vacant land well maintained and free of trash and weeds;

(i)  Keeping parking areas and driveways in good repair;

® Complying with all governmental health and police requirements;



(k)  Repainting of Improvements; and
()  Repair of exterior damage to Improvements.

Section 2. Owner’s Obligations to Repair. Except for those portions, if any, of each
Lot of Dwelling Unit which the Association or a Sub-Association is required 1o maintain or
repair hereunder, each Owner shall, at such Owner’s sole cost and expense, maintain and repair
cuch Owner’s Lot or Dwelling Unit and the Improvements situated thereon, keeping the same in
good condition and repair and in compliance with the covenants, conditions and restrictions
herein contained. In the event that any Owner shall fall to maintain and repair such Owner’s Lot
or Dwelling Unit and/or such Improvements as required hereunder, the Association, in addition
to all other remedies available to it hereunder or at law or in equity, and without waiving any of
such alternative remedies, shall have. the right, through its agents and employees, to enter upon
said Lot and to repair, maintain, and restore the Lot or Dwelling Unit and the exterior of the
buildings and any other impravements (including, without limitation, all. Improvements) erected
thereon: and each Owner {(by acceptance of a deed for a Lot or Dwelling Unit) hereby covenants
and agrees to repay 10 the Association the cost thereof immediately upon demand, and the failure.
of any such Ovner 1o pay the same shall carry with it the same consequences as the failure to
pay any assessment hereunder when due. The Association, at the cost of the Owner of the .-
affected Lot or Dwelling Unit, shall, if the Owner of such affected Lot or Dwelling Unit failsto -
promptly (and in any event, within sixty (60) days following the date of the casualty) do.so- -
following the date of occurrence of the hereinafier described damage, cause any and all -
improvements situated upon a Lot or Dwelling Unit which are damaged or destroyed by fire or . -
other casualty to be repaired and/or removed so as not 1o present an unsightly appearance. and/or . :
unsafe condition, with the cost of same to be charged to and collected from the Owner in the

manner provided in this Section.

] Section 3. Enforcement. If any such Owner (or occupant of such Owner’'s Lot ar
Dwelling Unit) has failed in any of the duties or responsibilities of such Owner as set forth in this
Declaration, then the Association or Declarant (for so long as there is Class B Membership) may
give such Owner written notice of such failure and such Owner must, within ten (10) days afier.
receiving such notice (which notice shall be deemed to have been received upon deposit in an
official depository of the United States mail, addressed 10 the party to whom it is intended to be
delivered, and sent by certified mail, return receipt requested), perform the care and maintenance
required or otherwise perform the duties and responsibilities of such Owner. Should any such
.Owner fail to fulfill this duty and responsibility within such period, then the Association or the
Declarant, acting through its authorized agent or agents, shall have the right and power to enter
onto the premises and perform such care and maintenance without any liability to any Person for
damages for wrongful entry, trespass or otherwise. The Owner of a Lot or Dwelling Unit on
“which such work is performed shall be liable to the Declarant or the Association for the cost of
such work, together with interest on the amounts expended by the Association or the Declarant in
performing such work computed at the highest lawful rate from the date(s) such amounts are
expended until repaid, and for al] costs and expenses (including attomey fees) incurred by
Declarant or the Association in seeking the compliance of such Owner with the duties and
responsibilities of Owners hereunder, and shall reimburse the Association or the Declarant, as
the case may be, on demand for such costs and expense (including attorney fees and interest). If
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such Owner shall fail to reimburse the Association or the Declarant, as the case may be, within
thirty (30) days after mailing to such Owner of a statement for such costs and expense by the
Association or the Declarant, then, without [imitation of any other rights of the Assaciation or
Declarant, the Association may issue an individual assessment against such Owner, and may

enforce and collect the same, as provided in the Sections
enforcing and collecting asseSSMents.

- ARTICLE X1L

of this Declaration relating to assessing,

- THE CLUB AND GOLF COQURSE

Section 1. Ovmers’ Covenants. With respect to the Club, the Club Property and the
Golf Course, the Owners of any praperty .in the Develppment shall be subject to the additional

covenants that are set forth in this Article XII,

Section2.  The Club. The Club Property is being devclupcd by Declarent as a for- .

profit club and recreational arca in conjunction with the development of the Property.- Declarant . ..

or other parties may from time to time develop clu

b facilities within the Club Property

@including, without limitation, the Golf Course, a clubhouse with exercise, facility, tennis courts

and swimming pools) (the “Club Facilities”). The Club Facilities shall. be developed and :I'
provided at the discretion of Declarant. The Club Owner at any particular time.:shall have the - .

exclusive right to determine from time to time, in its

approval of any change, how and by whom the Club Facilities shall be used, if at all. By way of .- .

sole discretion and ‘without. notice or

example, but not Lmitation, the Club Owner shall have the right to Approve USers and determine
eligibility for use of the Club Facilities, to reserve use rights for future purchasers of property in
the Development, to terminate any or all use rights, to change, eliminate or cease operation of

any or all of the Club Facilities, to transfer any or all

of the Club Facilities or the operation

thereof to anyone (including, without limitation, a member-owned or equity club) and on any
terms, to limit the availability of use privileges, and to require the payment of a purchase price, a

membership contribution, an initiation fee, dues and other charges for use privileges. All Owners -

in the Development shall be social members of the Club. All social members in the Club shall
be entitled to use certain Club Facilities, as determined by the Club Owner, and as set forthina
separate agreement to be entered into between each Owner and the Club Owner. All Owners
shall be required to pay the Club Owner Social Membership Assessments as set forth in Article

V, Section 4 hereof.

The Club Property is not part of the Property

and is not subject to the covenants,

conditions, restrictions, easements, charges and liens contained in this Declaration. The Club,
. the members of the Club, their visitors, guests and inv
exclusive easements over the Property as set forth in Article X hereof; provided, however, such
casements, as they relate to the use of the Common Areas by the Club or its members, their

visitars, guests and invitees, shall be only as to those po

itees shall have certain perpetual non-

rions of the Comimon Areas necessary

for such persons’ use. Each Owmner acknowledges that the use of the Common Areas by the Club
or its Members, their visitors, guests and invitees may increase the number of people using the
Common Areas. Any disputes as o what constitutes a normal purpose or what portions of the
Common Areas are Necessary for such persons’ use shall, during the term of this Declaration, be
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determined by Declarant in its sole and absolute discretion. Declarant, and upon termination of
the Class B Membership, the Association reserves the right, and, in its sole discretion and with
no other approval being required, to impose upon the Common Arcas such other easements
which are required for the use¢ and enjoyment of the Club Property. The location of a Lot or
Dwelling Unit within the Property may result in nuisances or hazards to such Lot or Dwelling
" Unit, or to persons on, making use of or in transit to or from such Lot or Dwelling Unit, or to
property on such Lot or Dwelling Unit, as a result of normal Club or Golf Course operations.
FEach Owner covenants for itself, its successors in interest and assigns, and its confractors,
tenants, subcontractors, guests and invitees that it shall assume all risks associated with such
location, including, but not limited to, the risk of property damage or personal injury arising from
stray golf balls or actions incidental to such Club activities, and shall indemnify and hold
harmiess the Master Association, any Association or Sub-Assaciation, Declarant, the Club
Owner; the-Glub, the Golf Course, any-other. entity.owning or.managing.the. Golf. Course or 1he
Club, and any of their officers, directors, agents or employees, from any and all liabilities, claims .
or expenses, including attorneys’ fees and expenses, arising from such property damage or
personal injury. Nothing in this Article XTI shall restrict or limit any power of Declarant, the .
Club Owner or any entity owning or managing the Golf Course to change the design of .the Golf
Course, and such changes, if any, shall not nullify, restrict or impair the covenants contained

herein. -1

NOTWITHSTANDING ANYTHING CONTAINED HEREIN. TO. THE .:
CONTRARY, NEITHER THE CLUB NOR ANY OF THE CLUB FACILITIES WILL BE
COMMON AREA OR PROPERTY SUBJECT TO THIS DECLARATION, AND THE
OWNERSHIP OF A LOT, DWELLING UNIT OR TRACT AND/OR MEMBERSHIP IN
THE ASSOCIATION OR ANY ASSOCIATION DOES NOT IN ANY WAY CONFER
ANY OWNERSHIP INTEREST IN OR ANY EASEMENT OR RIGHT TO USE THE
CLUB, THE CLUB PROPERTY OR ANY CLUB FACILITIES OR AMENITIES, AND
NO SUCH INTEREST, RIGHT, EASEMENT OR RIGHT OF ‘USE I$ CREATED
" UNDER THIS DECLARATION BY IMPLICATION OR OTHERWISE. THE CLUB
MAY HAVE MEMBERS WHO ARE NOT OWNERS OR MEMBERS OF THE
ASSOCIATION OR ANY ASSOCIATION. NOTWITHSTANDING THE PROVISIONS
SET FORTH ABOVE, ALL OWNERS SHALL BE SOCIAL MEMBERS OF THE CLUB
AS PROVIDED IN THIS SECTION 2, .

Section 3. Golf Course. While: Owners shall have the right of quiet enjoyment to
their portion of the Property, there shall be no activity on any Lot, Dwelling Unit or other portion
of the Property which is contiguous to the Golf Course or within a distance of one hundred feet
(100”) from any boundary of the Golf Course that unreasonably disturbs play, or the enjoyment
of the Golf Course, by members and guests thereof, including, without limitation, undue noise,
unsightly trash and debris, or any other noxious or offensive activity. Typical noises and
activities associated with normal construction activities on Lots, Dwelling Units or other portions
of the Property shall, however, be permitted except during the Golf Tournament, as herein
defined. The requirements of this peragraph are in addition to the provisions in Article VI
Sections 25 and 29 hereof: to the extent the requirements of this paragraph are inconsistent with
the terms of Article VIII, the terms and provisions of this paragraph shall control.
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Section 4. Golf Tournament. In addition to the reatittions set forth in Article XII
Section 3 above which shall apply at all times, during any tournament ofl the Golf Course
sponsored by the Club Owner (“Golf Tournament™), there shall be no unusual construction or
any activity on any portion of the Property, whether or not contiguous to the Golf Course, that, in
the reasonable judgment of the Club Owner, disturbs play in, or conduct of, the Golf
Tournament, including the enjoyment thereof by spectators. Provided they comply with
applicable governmental laws, rules. and regulations, the Club Owner and its designees shall be
entitled to restrict the public rights of way and access 10 other public arcas contignous to or near
the Golf Course during the period of any Golf Tournament; provided, however, Owners, their
guests and invitees, shall at all times have at least one means of ingress and egress from their
property in the Development 1o a public right-of-way. All Owners acknowledge that during the
Golf Tournament, parking facilities for spectators and guesls may be located off the premises of
the .Golf-Course, including . within. the Property _(.Cxc.cp.t._th_prl‘s'_alﬁ_.iLi.‘z'_ﬁ.Y:’_}’_S- and spaces
designated for the personal use of townhouse owners), and traffic congestion may occur.

Section 3. Pets. Any pet shall be kept on a leash whenever such pet is not on its
owner's property and shal] be kept off the Club Froperty and the Golf Coutfse at 2l times.

Section 6. Enforceability. The rights and obligations 10 implement the enforcement
of the provisions of this Article X11 and of those portions of ihe other covenants, conditions and
cestrictions herein contained that are directed to the protection of and enjoyment of.the Club
Property, the Golf Course and the orderly conduct of the Golf Tournament shall be and are
hercby delegated to and become the sole responsibility of the Club° Owner; its:successors and
assigns; provided, however, the Board shall also have the right, but not the obligation, to enforce-

any of the provisions of this Article XIL R

ARTICLE XL

MISCELLANEOUS PROVISIONS

Section 1. Duration. This Declaration and the terms, covenants, restrictions and
provisions set forth herein shall mn with and bind the Property and shall inure to the benefit of
every Owner of a Lot in the Property, including Declarant, and their respective heirs, successors,

_and assigns, for a term beginning on the date this Declaration is recorded and continuing throngh
-and including December 31, 2030. Beginning on and including Tanusry 1, 2031, the easements,
- covenants, conditions and restrictions herein shatl be autornatically extended for successive
period(s) of ten (10) years each unless, al a duly called anpual or special meeling of the
Association at which a quorum is present held prior to the expiration of the applicable time
period, termination of this Declaration is approved by the affirmative vote of seventy-five
percent (75%]) or mare of the votes entitled to be cast by the Members present or represented by
proxy. A vote by the membership on termination of this Declaration may be held only upon
presentation to ihe Association of a petition for termination signed by Members possessing no
less than twenty-five percent (25%) of the total eligible vote of the membership of the
Association, which petition, in the case of an annual meeting of the Association, shall be

presented to the Association prior to the date that notice of the annual meeting is sent to the
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Members. The Association shall give written notice of any arifiial or special meeting, at which
termination of this Declaration is 1o be considered and voted upon 1o all Owners at least thirty
(30) days in advance of the date of such meeting, which notice shall set forth that termination of
this Declaration will be considered and voted upon at such meeting. 1f the membership votes to
terminate this Declaration, such termination shall be effective upon the expiration of the then
applicable'tirhe period for which the Declaration is in existence, or shall be effective on such
date thereafier as may be specified in the resolution of termination passed by the membership as
required herein (it being the intention of this Section, notwithstanding anything to the contrary
appearing herein, that if the membership has voted to terminate this Declaration, the membership
may set a date of termination. that may result in this Declaration continuing to be in cffect for a
period of less than ten (10) years following the expiration of a preceding time period in which
this Declaration was in effect). .

The gquorum required at the annual or special meeting at which termination of this
Declaration is to be considered by the membership pursuant to the petition filed with the
Association shall be the presence of Members plus proxies entitled to cast sixty percent (60%) or
more of the total vote of the membership. If such quorum is not present, subsequent meeting(s)
may be called until a quorum is present, subject 1o the same notice requirements, and the
required quorum at such subsequent meeting(s) shall be one-half (1/2) of the required quorum at

the immediately preceding meeting.

- If the Members vote to terminate this Declaration in accordance with the foregoing
requirements, then the President and Secretary of the Association shall execute in recordable
form a certificate which shall set forth at least the following information: the Resolution of
Termination adopted by the Association, the date of the meeting of the Association at which such
resolution was adopted, the date that notice of such meeting, was given, the total number of votes
required to constitute a quorum at such meeting; the fotal number of. votes present at such
. meeting; the total number of votes necessary to adopt the resolution terminating the Declaration;
ihe total pumber of votes cast in favor of such resolution; and the total number of votes cast
against the resolution. Such certificate shall be recorded in the Wake County, Narth Carolina
Registry no later than thirty (30) days following the date such resolution of termination is passed -
. by the membership, and such certificate may be relied upon for the correctness of the facts
contaized therein as they relate 10 the termination of this Declaration. .

Section2.  Amendment. Subject to the limitations hereinafier contained, this
Declaration or any Supplemental Declaration hereto may be amended or modified at any time
prior to December 31, 2030 by an instrument signed by the Owners entitled to exercise not less
" than seventy five (75%) of the total votes.in the Association as set forth in this Declaration,
provided, however, that no such amendment shall be effective without the written consent of
Declarant so long as there is Class B Membership, and in no event shall any amendment limit the
rights of Declarant under this Declaration so long as there is a Class ‘B Membership: " With
~ respect to any amendments affecting specific Limited Common Property, the foregoing

percentages are required only of those Owners of Lots or Dwelling Units that are located in the
phase or section of the Development to which such Limited Common Area relates.
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In addition to the foregoing rights, and notwithstanding anything to the contrary that may
appear herein, Declarant may (at Declarant’s optian) at any time and from time to time amend or
modify this Declaration and any Supplemental Declaration without obtaining the consent or
approval of the Members or any other person or entity if such amendment or modification is
necessary for any one or more of the following purposes: to correct an obvious typographical
error; to cause this Declaration or any such Supplemental Declaration to comply with the
requirements of FHA (Fe deral Housing Administration), VA (Veterans Administration), Fannie -
Mae (Federal National Mortgage-AdminislIaﬁon), Office Of Interstate Land Sales Registration
of the Department Of Housing And Urban Development (OILSR) or other similar agency;.or as
may be necessary to establish or maintain the tax exempt status of the Association under the-laws

of the United States or the State of North Carolina

All amendments to this Declaration must be recorded. in the Wake County, North
Carolina Registry and shall not become effective until recorded. With respect to amendments
that require approval of the Owners, all such amendments also shall be executed by the
Association, following determination by the Board that the amendment has béen duly approved
by the required percentage of Owners (for the purpose of this determination, the Board may rely ..
on its most current membership list and shall not be required to conduct any title examination of
any Lot to determine ownership thereof). The Board shall make its determination (and cause the -
amendment(s) 1o be recorded if the Board determines that the required number of Owners have -
executed the amendment(s)) within thirty (30) days of receipt of the propased amendment(s)
purportedly signed by the required number of Owners. 1f the Board determines that the required. -
number of Owners have executed the proposed amendment(s), the Board shall cause the
amendment(s) to be recorded. - : g 1. .o

With respect to amendments by tfe Declarant which do not require the assent of the
Owners-the Association also shall execute such amendments prior to the recordation thereof so

that such amendments may be indexed in, the Wake County Regispry in the name of the
Association as well as in the name of the Declarant. ' SNE

Section 3. Dissolution or_Insolvency of the Association. The Association shall be .
dissolved upon the termination of this Declaration, or upon the written assent given in writing
and signed by not less than three fourths (3/4) of the Members of each class of membership, or
upon such more restrictive or additional conditions and in such manner as otherwise provided by
the laws of the State of North Carolina. Upon dissolution or jnsolvency of the Association or
‘upon loss of ownership of the Common Area (once such ownership has been acquired) by the
Association for any reason whatsoever (except for exchange or dedication or conveyance of any
part or all of the Common Area as allowed by this Declaration or by reason of merger and/or
consolidation with any other association as allowed by this Declaration), any portion of the
Common Area not under the jurisdiction of and being maintained by another association
substantially similar to the Association, together with all other assets of the Association, shall be
offered to the City of Raleigh, North Caroling, or to some other appropriate governmental entity
or public agency (as determined by ihe Board) to be dedicated for public use for purposes similar
to those to which the Common Area and such assets were required to be devoted by the
Association. - If the City of Raleigh or such other appropriate governmental entity or public
agency accepts the offer of dedication, such portion of the Common Area and assets shall be
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conveyed by the Association to the City of Raleigh or such othér appropriate governmental entity
or public agency, subject to the superior right of the Owner of each Lot or Dwelling Unit to an
easement (if necessary) for reasonable ingress and egress 1o and from such Owner’s Lot or
Dwelling Unit and the public or private street(s) on which such Lot or Dwelling Unit is located,
and subject to all other applicable rights of way and casements and subject 1o ad valorem
_ property laxes subsequent 1o the date of such conveyance.

In the event that the City of Raleigh or such ather appropriate governmental entity or
public agency refuses the offer of dedication and conveyance, the Association may transfer and
convey such Common Area and assets 1o any nonprofit corporation, ssociation, trust or other
entity which is or shall be devoted 1o purposes and nses that would most nearly conform to the
purposes and nses to which the Common Area was required to be devoted by this Declaration,
such conveyance 1o be made subject to the rights of Owners and other matters set forth in the

immediately preceding paragraph.

Section 4. Enforcement. Declarant, the Assaciation, the Sub-Associations and every -
Owner shall have the right to enforce the terms, covenans, conditions, restrictions, easements,
charges and liens for which provision is made in this Declaration, which enforcement shall be by
any proceeding at law or in equity (or otherwise, as provided in this Declaration} against any
Person violating or atiempting 1o violate any such term, covenant, condition, restriction, -
easement, charge or lien either to restrain vielation or to recover damages, and .against the land,
to enforce any lien created by these covenants; and feilure by the .Association, the Sub-
Associations, Declarant or any Owner to enforce any such term, covenant, condition, restriction,
easernent, charges or lien shall in no event be deemed a waiver of the right to do so thereafier or
a wajver of any other -or future violation of any of same; provided, however, each Sub-
Association shall have the right to enforce the terms, covenants, conditions, restrictions,
easernents, charges and liens set forth in this Declaration only with respect to the Sub-
Community Property which such Sub-Associalion was formed to control, pursuanti to an -
" Additional Declaration contemplating such Sub-Association’s right to enforce this Declaration.

Section §.  Severability of Provisions. If any paragraph, section, sentence, clause or
phrase of this Declaration shall be or become illegal, null or void for any reason or shall be held

by any court of competent jurisdiction 10 be illegal, null or void, the remaining paragraphs,
sections, sentences, clauses and phrases of this Declaration shall continue in full force and effect
" and shatl not be affected thereby. Itis hereby declared that said remaining paragraphs, sections,
sentences, clauses and phrases would have been and are imposed irrespective of the fact that any
one or more other paragraphs, sections, sentences, clauses or phrases shall become or be illegal,

nul! or void.
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 Section 6.  Notice. Except as otherwise provided herein, whenever written notice to
4n Owner (including Declarant) is required hereunder, such notice shall be given by the mailing
of same, postage prepaid, to the address of such Owner appearing on’ the records of the
Assaciation. If notice is given in such manner, spch notice shall bé conclusively deemed to have
been given by placing same in the United States mail properly addressed, with postage prepaid,
whether received by the addressee or not. It shall be the duty of each Ovmer to keep the
Association informed of such Owner’s current mailing address and telephone number, The
Association may use the address of such Owner’s Lot listed with the Wake County Supervisor.

Section 7. Titles. The titles, headings and captions which have been used throughout
this Declaration are for convenience only and are not to be used in construing this Declaration or

any part thereof.

_S_ecIi:-:-g- 8. Number and Gender. Whenever the context of this Declaration requires,
the singular shall include the plural and one gender shall include all.

Section 9. - No Exemption. No Owner or other party may exempt himself from the
coverage hereof or obligations imposed hereby by non-use or abandonment of such Owner's

Loi(s), Dwelling Unit or the Common Area,

Qection 10. Combination of Lots. For so long as there is a Class B Membership, no
Lot shall be subdivided without the written consent of Declarant. One or more Lots may be
combined into a single Lot with the written consent of Declarant and, upon such combination: .
and consent of Declarant, the resulting Lot shall be considered as one Lot for the purposes of this
Declaration. Provided, the foregoing shall not prohibit or restrict the right (which is hereby
reserved) of Declarant to subdivide, combine, resubdivide, recombine, or re-record maps relating
to, any Lots subject to this Declaration. : .

Qection 11.  Conflict Between Declaration and_Articles or Bylaws. Whenever there
exists a conflict between the provisions of this Declaration and the Anicles or Bylaws, the
provisions of this Declaration shall control, and whenever there is 2 conflict between the
provisions of the Articles and Bylaws, the provisions of the Articles shall conirol.

Section 12, . Laws of North Carolina and the United States. This Declaration shall be
subject to and construed in accordance with the laws of the State of North Carolina and all
applicable laws and regulations of the United States of America. Whenever there is a conflict
between the provisions of this Declaration, any Supplemental Declaration or the Bylaws and any
applicable laws of the State of North Carolina, the United States or any other governmental
entity having jurisdiction over the Praperty, such laws shall control.

Section 13.  Assignment. Declarant specifically reserves the right, in its sole discretion
at any time and from time 10 time 1o assign (temporarily or permanently) any or all of its rights,
privileges and powers under this Declaration or under any Supplemental Declaration. All
assignments shall be recorded with the Office of the Register of Deeds, Wake County, North

Carolina.
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Section 14, Exempt Property. Notwithstanding anything 1o the contrary appearing in
this Declaration, all portions of the Property that are dedicated to the City of Raleigh (or other
governmental entity) for public use or with respect to which title is transferred 1o the City of
Raleigh (or other povernmental entity) for public use shall be exempt from the terms and
conditions of this Declaration as long as such portions of the Property are held or used for public
purposes, including, without limitation, street rights of way, sanitary sewer easements and

Dedicated Common Area.

Section 15. Recordation Of Documents. Whenever there is any reference in this
Declaration to the recordation of documents, unless there is a contrary reference associated -
therewith, the place of recordation shall be in the office of the Register of Deeds for Wake

County, North Carolina.

I WITMESS WHEREOF, the undersigned, being the Declarant herein, has caused this
Declaration to be signed in its corporate name by its duly authorized officers and its seal to be
hereunto affixed, all by authority of its Board of Directors, the day and year first above writien.

TOLL AT BRIER CREEK LIMITED
PARTNERSHIP [SEAL]

By: Toll NCGP Corp., its General Partner

‘ Anest: | _ ' (
%ﬁi@:‘t D&:L-.»&—‘ Eq,':h-&/&“ﬂ’,f ‘ ( ;hiﬁ&'é Toewas dedsgert {.

—

Secretary U | CE. President

(affix corporate seal here)

- NORTH CARCLINA, WAKE COUNTY

I, DONMIELLE R, MMAYAILRY , , & Notary Public of the County
and State aforesaid, certify that Cwipe) FS e s/ ' ) personally
appeared before me this day and acknowledged that he/she is Cnagies waom  Secretary of Toll
NCGP Corp., General Partner of Tall at Brier Creek Limited Partnership, and that by avthority
. duly given and as the act of the corporation, the foregoing instrument was signed in its name by
its THOres BT President, sealed with its corporate seal, and attested by him/her as its

CrpgLes PP Secretary.

- Witness my hand and official stamp or seal, this 3 o2 day of __ gy o ZﬁDO.
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Exhibit A

Being all of the property located in Wake County, Norifi Cérolina, shown on map thereof
recorded in: '

(1) Map Book 1999 at Pages 1620, 1440, 1441, 1442, 1443, 1444 and 1445 of the Wake County
Registry, LESS AND EXCEPTING, however, (a) all property shown on said maps marked as
“N/F Toll at Brier Creek” and (b) Lot 1 and Lot 2 as shown in Map Book 1999 at Page 1445 of

the Wake County Registry;

(2) Map Book 1999 at Pages 1993, 1994, 1995 and 1996 of the ‘Wake County Registry; and

(3) Map Book 1999 at Pages 2203, 2204, 2305, 2206, 2207, 2208 and 2209 of the Wake County
Registry, LESS AND EXCEPTING, however that property shown on said maps as “Clubhouse
and Recreation Parce]” and “Golf Course.” :
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