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AMENDMENT OF THE DECLARAT
ION OF

COVENANTS, CONDITIONS AND RE
STRICTIONS

FOR KILDAIRE FARMS SURDIVISION

THIS AMENDMENT, executed on this the 8th day of February

1977, by and between the unders
igned Owners of Lots in the fol

lowing developed

sections of Kildaire Farms Planned Un
it Development which have been annexed to

the Properties of Kildaire Farms
 Subdivision and made subject to t

he Deciaration

of Covenants, Conditions and Restrictions for Kildaire Farms Subdivision
 (herein

called "Deciaration"), dated November 
6, 1973 and recorded in Book 2202, Page

324. Wake County Registry.

WITNESSETH, that Whereas,

1. The Declaration in effect provides for the Kildair
e Farms Homeowners

Association (referred to in the premises o
f this instrument as the "Homeowners

Association") to be the owner of all amenities of Ki
ldaire Farms, whereby each1v

owner of residential property in Kildaire Far
ms which is annexed is automatical1y

a member of thea member of the Homeowners Association and i
s is required to pay assessments for

the maintenance of all amenities:

Governmental agencies which guarantee, insure or 
purchase loans have indicated

Governm

that they would approve the developed portions
 of Kildaire Farms for the purpose

of guaranteeing, insuring or purchasing of loans 
on residentiang of loans on residential property in Kildaire

Farms provided that the existing Homeowners Association is changed 
whereby two

associations are created as hereina
fter set forth, whereby one association

 (to

be known as the Kildaire Farms Racquet 
& Swim Club) membership in which is to

 be

volutnary, will own and maintain designa
ted major amenities requiring high ma

int-

enance costs, such as clubhouse, swimming pool and c
ertain types of tennis courts,

and whereby the other association (already exis
ting and known as the Kildaire Farms

Homeowners Association), membership in n wh
ichwhich is compulsory, will own and mainta in

landscaped areas and designated minor amenities requriing low ma
intenance costs,

such as greenways, playgrounds, ballfields, nature tra
ils, picnic areas and lakes;

3. The overwhelming majority of the members of the Homeowners Associati
on

desire to amend the Declaration as hereinafter set forth, and in
 addition thereto,

create the Kildaire Farms Racquet & Swim Club, as set forth herein;

4. Kildaire Farms Company has assigned its rights as declatant to

Kildaire Farms Development Corporation by an instrument dated April
 11, 1975,

and recorded in Book 2409, Page 469, Wake County Registry.

NOW, THEREFORE, in consideration of the premises and the execution of this

instrument by each of the parties hereto, each of the undersigned, for himself.

his heirs, or successors and assigns, does hereby agree with each of t
heach of the other

undersigned as follows:

1. That the Declaration of Covenants, Conditions and Rest
rictions recorded

in Book 2202 at Page 324, Wake County Registry, are her
eby deleted and the

following two instruments are substituted in its ste
ad:
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DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR KILDAIRE FARMS SUBDIVISION.
BOOK OF MAPS 1973, VOLUME 4, PAGE 439, BOOK
OF MAPS 1973, VOLUME 4, PAGE 440, BOOK OF MAPS
1973, VOLUME 4, PAGE 441, BOOK OF MAPS 1973,VOLUME 4, PAGE 452 BOOK OF MAPEAGE 452, 80OK OF MAPS 1974, VOLUME
1, PAGE 61, BOOK OF MAPS 1974, VOLUME
PAGE 77, 800K OF MAPS 1974, VOLUME 1, PAGE 93;
and BOOK OF MAPS 1975, VOLUME 1, PAGE 26. WAKE
COUNTY REGISTRY.

THIS DECLARATION, made on the date hereinafter set forth by KILDAIRE FARMS
DEVELOPMENT CORPORATION, a North Carolina corporation, hereinafter referred to as
"Declarant,"

WITNESSETH:

WHEREAS, Declarant ant is is the owmer of certain property (except for lots solP
heretofore) in Cary Towunship, County of Wake, State of North Carolina, which s
more particularly described as:

1. Woods of Kildaire Section, Phases One, Two, Three andand Five, Kildaire
Farms Subdivision, as shown on mapt on maps recorded in Book of Maps 1973.
Volume 4, Sage 439, Book of Maps 1974, Volume 1, Page 77, Book. Page 77, Book of Waps
1974, Volume 1, Page 61, and Book of Maps 1973, Volume 4, Page 441
Wake County Registry.

2. Farmington Woods Section, Phases One, Two and Three, Kildaire Farms
Subdivision, as showm howm on on maps maps recorded recorded in in Book Book of Maps 1973, VolumePage 440, Book of Maps 1973, Volume 4, Page 452, and Book of Maps
1974, Volume 1, Page 93, Wake County Registry.

3. Pebble Creek Townhomes, Phase One, Kildaire Farms Subdivision, as
shown on map recorded in Book of Maps 1975, Volume 1, Page 26, WakeCounty Registry.

4,

AND WHEREAS, Declarant will convey the said properties, subject to certainprotective covenants, conditions, restrictions, reservations, liens and chargesas hereinafter set forth:

NOW, THEREFORE, Declarant hereby declares that all of the propertiesies describedabove shall be held, sold and conveyedd conveyed subject to the following easements.restrictions, covenants, and conditions, all of which are for the purpose ofenhancing ani protecting the value, desirability and attractiveness of the realproperty. These easements, covenants, restrictions, and conditions shall run
with the real property and shall be binding on all parties having or acquiring
any right, title or interest in the described properties or any part therenf,of each owner thereof.
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DEFINITIONS

Section 1. "Association" shall mean and refer to Kildaire Farms Homeowners

Association, its successors and assigns.

Section 2. "properties" shall mean and refer to that certain real property
hereinbefore described, and such additionsinbefare described. and such additions thereto as may hereafter be brought

within the jurisdiction of the Association.

Section 3. "Common Area" shall mean all real property owned by the Association
for the common use and enjoyment of all members or designated classes of members of the

Association, including private streets, greenways and recreation areas. The Common
Area

of woods of Kildaire, Phases One, Two, Three and Five are those areas designated as
"greenway" and as "private streets" as the same are shown on maps recorded in Book
of Maps 1973, page 439. Book of Maps 1974, page 77, Book of Maps 1974, page 61, and
Book of Maps 1973, page 441, Wake County Registry. The Comon Area of Farmington
Woods, Phases One, Two and Three are those areas designated as "greenway" and as
"private streets" as the same are shown on maps recorded in Book of Maps 1973, page
440, Book of Maps 1973, page 452 and Book of Maps 1974, page 93, Wake County Registry.
The Common Area of Pebble Creek Townhomes, Phase One are those arcas designated as
"greenway" as the same are shown on map recorded in Book of Maps 1975. page 26. Wake
County Registry.

Section 4. "Private Streets" shall mean those portions of the Common Area
which are designated as street area, whether or not constructed or opened, but
which are not dedicated as a public street and are not publicly maintained.

Area

Section 5. "Limited Common Area" shall mean those portions of the Common

that serve only a limited number of lots and which may include, but specifically
is not limited to, driveways and walkways serving Patio house and Townhouse Lots,
parking buildings or areas serving only specified lots, and such other similar

areas as may be designated by the Association. Limited Common Areas shall be
maintained at the expense of the Owners of Lots served thereby and not at the

expense of the Association.

Section 6. "Racquet and Swim Club Common Area" (herein referred to as "R

& S Comon Area") shall mean those portions of of the the CorCommon Area designated by
the Deciarant and approved by the Town of Cary, which serve the Owners of Lots
who voluntarily join the Kildaire Farms Racquet and Swim Club and which serve persons
residing outside Kildaire Farms who are permitted to join said Club pursuant to
the provisions of the Articles of Incorporation of the Kildaire Farms Racquet and
Swin Club and the Declaration of Covenants, Conditions and Restrictions for the
Kildaire Farms Racquet and Swim Club. Racquet and Swim Club Common Area may include,
but specifically is not limited to, tennis courts, swimming pool(s), clubhouse(s)
and parking areas, driveways and walkways which serve members of the Kildaire Farms
Racquet and Swim Club. Racquet and Swim Club Common Areas shall be maintained
at the sole eranse expense of the members of the Racquet and Swim Club and not at the
expense of the Association.

Section 7. "Lot" shall mean and refer to any plot of land shown upon the
last recorded subdivision map of the Properties on which such plot appears

(provided said map has been approved by Deciarant), with the exception of the
Common Area, Limited Comnon Area and R & S Common Area.

Section 8. "Detached House Lot" shall mean and refer to any lot lot other than
lots located in sections designated for Townhouse construction, Patio house

construction, and apartment construction.

Section 9. "Townhouse Lot" shall mean and refer to any lot located in an
area designated for Townhouse construction, the designation of which is not
changed before improvements are constructed thereon.

Section 10. "Patio House Lot" (or "Garden House Lot") shall mean and refer
to any lot located in an area designated for Patio (or Garden) house construction,
the designation of which which is is not not changed changed before before improvimprovements are constructed
thereon."

2



(Page 4 of 34)

BOCK 2491 PAGE 391

Section 11. "Lot in Use" shall mean and refer to any lot on which a dwelling

unit, other than apartment, has been fully constructed and occupied as a dwelling unit.

Section 12. "Townhousehouse parking areas" shall mean those parking areas and
driveways which are constructed on lots or on common areas is but but are are for the benefit

of the owners of Townhouse lots.

Section 13. "Patio house parking areas" shall mean those parking areas and

driveways which are constructed on lots or on common areas but are for the benefit
of the owners of Patio house lots.

Section 14. "Member" shall meanmean and refer to every person or entity who
holds membership in the Association.

Section 15. "Owner" shall mean and refer to the record owner, whether one

or more persons or entities, of a fee simple title.to any Lot which is a part
of the Properties, including contract sellers, but exciuding exc those having such

interest merely as security for the performance of an obligation.

Section 16. "Declarant" shall mean and refer to Kildaire Farms Development
Corporation and its successors and assigns to whom the rights of Declarant hereunder
are expressly transferred, in whole or in part, and subject to such terms and
conditions as the Deciarant may impose.

Section 17. "Amenities" shall mean the facilities constructed, erected, or
installed on the Corr on Area for the use, benefit, and enjoyment of Members.

ARTICLE I1

ANNEXATION OF ADDITIONAL PROPERTIES

Section 1. Annexation by Members. Except as provided in Section 2 of

this Article, additional lands may be added and annexed to the Properties only
if both two-thirds (2/3) of all of the votes entitled to be cast, in the aggregate,
by Class A members and also two-thirds (2/3)rds (2/3) of all of the votes entitled to beto

cast by Class & members, if any, are cast in favor of annexation. A meeting shall
be duly called for this purpose, written notice of which shall be sent to all
members of the Association, setting forth the time, place, and purpose of the
meeting, not less than thirty (30) days nor more than sixty (60) days in advance
of the meeting.

For the purposes of such meeting, the presence thereat of members or proxies
entitled to cast sixty (60%) percent of the votes of the Class A members and
sixty (60%) percent of the votes of the Class B members, if any, shall constitute
a quorum. If the required quorum is not forthcoming at any meeting, another

meeting may be called withimay be called within sixty (60) days thereafter, subject to the notice

requirement set forth above, and the required quorum of such subsequent meeting

shall be one-half (1/2) of the required quorum of the preceding meeting.

If a quorum is present and the majority of the votes are cast in favor of the

annexation, but the majority is less than the two-thirds (2/3) majority either of

the Class A or ofof the Class B votes, or both, required for approval of theor

annexation, and it appears that the required two-thirds (2/3) majority of either

class may be achieved if the members not present or voting by proxy assent

to the annexation, then and in that event, the members not present or voting by
proxy may assent to or dissent from the proposed annexation in writing within 12

days following the date of the meeting at which the vote was taken. Each member so
assenting or dissenting shall be deemed to have cast, respectively, all of the

3
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votes to which he is entitled under Article IV of this Declaration either in
favor of or against the annexation. If the number of votes cast at the meeting

in favor oof the annexation, together with the votes deemed to have been cast by
the members assenting to the annexation, shall constitute the requisite two-thirds
(2/3) majority of ali votes entitled to be cast by the Class A members, in the
aggregate, and by the Class 8 members, the annexation shall stand apapproved.

Section 2. Annexation by Declarant. The Deciarant may annex additional
lands to the Properties in the following manner:

(a) If, within ten (10) years of the date of incorporation of the
Association, the Declarant should develop additional lands within the boundaries
shown on the general plan of Kildaire Farms heretofore submitted to the Town of
Cary, such additional lands may be annexed to said Properties without the assent
of the Class A members. Detailed plans for the development of additional lands
may be submitted to the Town of Cary prior to such development if such submission
is required by ordinances of the Town of Cary.

(b) If, within ten (10) years of the date of incorporation of the Association.
the Declarant should develop, from time to time, an additiomal tract or additional
tracts of land, other than as as set in subsection (a) above, consisting of any portionpor

or all of the 178.461 acres of land shown on a map entitled Kildaire Farms, Inc.,
and recorded in Book of Maps 1974, Page 160, Wake County Registry, such additional lands
may be annexed to said Properties without the assent of the Class A members, provided,

however, that such annexation shaf be approved by the lown of tary Suhowever, that such annexation shall be approved by the Town of Cary if such approval
is required by ordinances of the Town of Cary and, provided further, that the
devel opment of the additional lands described in this Section shall include amenities,
exclusive of lakes, equivalent in replacement cost (computed at the time that
construction of the additional amenities is commenced and on the basis of the
number of dwelling units being served), to those constructed on the Properties,
except as hereafter stated. (For example, if the number of dwelling units constructed
on the additional lands which are annexed should be one-half (1/2) the number

of dwellings on the Properties, the value of the amenities constructed on account
of the additional lands would be one-half (1/2) to the value of the amenities
constructed on the Properties).

(c) The Declarant may annex to the Properties the additional lands described

in Subsections (a) and (b) of this Section 2 by recording in the Wake County Registry
a deciaration of anmexation, duly executed by Declarant, describing the lands
arnexed and incorporating the provisions of this Declaration, cither by referencearnexed and tncorporating the provisL claration, ther oy reтeren
or by fully setting out said provisions therein. The additional land shall be
deemed annexed to the Properties on the date of recordation of the declaration
of annexation, and no action or consent on the part of the Association or any
other person or entity shall be necessary to accomplish the annexation except
the Town of Cary, and either the Veterans Administration (VA) or the Federal

t eterdns Aoministration y o
Housing Administration (FHA), as provided in Subsections (a) and (b).

(d) Subsequent to recordationation of the declaration of annexation by the
Declarant, the Declarant shall deliver to the Association one or more deeds
conveying any any Common Common AreaArea within the lands annexed as such Common Area is
developed. It is understood, however, that the amenities which have been
planned for inclusion within the general plan of Kildaire Farms referred to in
this Section 2 are intended for the use of the occupants of 2,290 dwellings. Not-
withstanding any provision in this instrument to the contrary, if less than
2,290 dwelling units are constructed within the boundaries shown on the general
plan of Kildaire Farms referred to in Subsection (a) of this Section 2, no
additional amenities shall be requíred on account of the annexation of additional
properties outside the boundaries shown on the general plan of Kildaire Farms
until the number of dwelling units within and outside said boundaries exceeds
2.290.




























































