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STATE OF NORTH CAROLINA
DECLARATION OF COVENANTS,
‘ CONDITIONS AND RESTRICTIONS
COUNTY OF WAKE OF CHIMNEY RISE TOWNHOMES

THIS DECLARATION, made as of this | day of I)’Iay

r

1986, by LAKE PINE ASSOCIATES ("Declarant"), a North 'Carolina -

limited partnership whose sole general partner authorized to
execute this document is CHATEAU CONSTRUCTION CORPORATION, a
Rorth Carolina corporation with offices at Cary, North Carolina.

BACKGROUND STATEMENT

Declarant is the owner of the real property (hereinafter
referred to as the "Declarant's Parcel") located in the Township
of Cary, County of Wake, State of North Carolina, as more
particularly described in Exhibit A attached hereto and by this
reference made a part hereof., Declarant is constructing on the
Declarant's Parcel a phased residential townhome development
consisting of single-family attached townhomes. The townhome
development shall be known as Chimney Rise Townhomes ("Chimney
Rise").

The property described in Exhibit B attached hereto ("Phase
I"), which is a part of Declarant's Parcel and is hereby
subjected to this Declaration of Covenants, Conditions and
Restrictions ("Declaration”), together with any other portions of
the Declarant's Parcel hereinafter subjected to this Declaration
as hereinafter provided, shall be referred to as the
"Properties",

In creating Chimney Rise, Declarant desires to develop a
residential community, with certain common areas and facilities
to be used for the benefit of the owners of townhomes within
Chimney Rise. Declarant desires to provide for the preservation
of the values and amenities within Chimney Rise and for the
maintenance of the common areas and facilities therein, and
therefore desires to subject Phase I to the covenants, restric-
tions, easements, charges and liens described in this Declara-
tion, all for the benefit of the Declarant's Parcel and each
owner of any part of the Properties.

Chimney Rise is a part of Kildaire Farms Planned Unit
Development, and is subject to the covenants, restricitons,
easements, charges and liens described in that Declaration of
Covenants, Conditions and Restrictions of Kildaire Farms Planned
Unit Development recorded in Book 3445 at page 618 in the Wake
County Registry, as the same now is or is hereafter amended
("Kildaire Farms Declaration"), as the result of an amendment to
the Kildaire Farms Declaration dated April 11, 1985 and recorded
in Book 3461, at Page 300, in the Wake County Registry.

Declarant has deemed it desirable to create a nonprofit,
incorporated association which will be delegated and assigned
powers of maintaining and administering the common areas and
facilities of Chimney Rise, of performing at the election of the
Association certain exterior maintenance on the townhome units,
of administering and enforcing the covenants and restrictions
created in this Declaration and of levying, collecting and dis-
bursing the assessments and charges created in this Declaration,
and of taking any steps or performing any acts deemed
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necessary or appropriate to promote the recreation, health,
safety and welfare of the owners of the townhomes within Chimney
Rise. v

STATEMENT OF DECLARATION

NOW, THEREFORE, Declarant hereby declares that all of
the property described in Exhibit B atfached hereto shall be
held, transferred, sold, conveyed, occupied and used subject to
the provisions of the Kildare Farms Declaration, the provisions
of which are herein incorporated by reference, and subject to the
following easements, restrictions, covenants and conditions,
which shall run with the Properties and be binding on, and inure
to the benefit of, all parties having any right, title or
interest in the Properties or any part thereof, their heirs,
successors and assigns,

ARTICLE I
DEFINITIONS
The following words, when used in this Declaration or
any supplement or amendment hereto, shall have the following

meanings (unless the context shall prohibit such meaning}):

Section 1. “Associetion" shall mean and refer to Chimney
Rise Homeowners Association, Inc., its successors and assigns.

Section 2. “Board of Directors"” or "the Directors," shall mean
and refer to the Board of Directors of the Association.

Section 3.  "Bylaws" shall mean the bylaws of the Associa-
tion attached hereto as Exhibit C and made a part hereof by
reference, as they now are or are hereafter amended.

Section 4. "Owner" shall mean and. refer to the record
owner, whether one or more pérsons or entities, of fee simple
title. to any Lot (as defined-herein) which is a part of the Prop-
erties, but, excluding those who have,K such interest merely as
security for the performance of an obligation. '

Section 5. "Member" shall mean and refer to. every indi-
vidual, corporation, partnership, association, trustee or other
legal entity who is a member of the Association,

Section 6.  "Declarant's Parcel® shall mean and refer to the
property described on Exhibit A attached hereto and made a part
hereof.

Section 7. "Properties" shall mean and refer to the prop-
erty described in Exhibit B attached hereto and made a part here-
of, and any additions thereto 'as are or shall become subject to
the Declaration and brought within the jurisdiction of the Asso-
ciation under the provisions of Article III hereof.

Section8. "Lot" shall mean and refer to any numbered
plot of land with the exception of the Common Area, appearing on
any recorded subdivision map of the Properties.

Section 9. “Common Area" shall mean and refer to all real

and personal property owned by the Association, and the easements
granted to the Association, for the common use and enjoyment of

—
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the Owners. The Common Area to be owned by the Association at
the time of the conveyance of the first Lot by Declarant to an
Owner shall be all the Properties with the exception of the Lots
and any publicly dedicated streets, together with any easements
or rights-of-way in favor of the Association, and subject to the
easements and other rights described herein.

Section 10. "Declarant" shall mean and refer to Lake Pine
associates, and its successor or assign in ownership of all iof
the land described in Exhibit A which is not at the time of
conveyance a part of the Properties.

Section 11. "Declaration® shalll mean and refer to this
Declaration of Covenants, Conditions and Restrictions of Chimney
Rise Townhomes, as it now 1s or is hereafter amended.

Section 12, "Kildaire Farms Declaration” shall mean and
refer to the Declaration of Covenants, <Conditions and
Restrictions of Kildaire Farms Planned Unit Development
("Kildaire Farms Development") recorded in Book 3445 at Page 618
in the Wake Public Registry, as the same now is or is hereafter
amended.

Section 13. "Building” shall mean and refer to a multi-unit
structure containing Townhomes constructed or erected on the
Properties.

Section 14. "Townhome" shall mean and refer to a dwelling
or place of residence constructed upon a Lot and constituting
part of a Building.

Section 15. "Institutional Mortgage", sometimes referred to
as "first mortgage™ herein, shall mean and refer to a first
mortgage or deed of trust executed and delivered to or held
through assignment or. assignments by an Institutional Lender.

Section 16. . "Institutional Lender™ shall mean and refer to
the Township of Cary, State of North Carolina or United States of
America, or any agency or instrumentality of any of the
foregoing, or a bank, savings and loan association, insurance
company, title insurance company, pension trust, real estate
investment trust, or any private or governmental institution
which is reqularly engaged in the business of mortgage financing,
or a subsidiary of any of the foregoing or a designee of any of
the foregoing, including, but not limited to, the Veteran's
Administration ("VA"), the Federal Home Loan Mortgage Corporation
("FHLMC"), the Federal National Mortgage Association ("FNMA"),
the Federal Housing Administration ("FHA"), First Federal Savings
and Loan Association of Raleigh ("FFSL), and the Government
National Mortgage Association ("GNMA").

ARTICLE IXI
KILDAIRE FARMS DEVELOPMENT

The Properties are a part of the Kildaire Farms Development,
a planned unit development, as described in the Kildaire Farms
Declaration and as shown upon plans for Kildaire Farms
Development heretofore filed with the Town of Cary, North
Carolina. )

Every Owner shall be a member of the Kildaire Farms
Homeowner's Association, II, Inc. (the "KF Association") and
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shall be subject to the provisions of the Kildaire Farms Declara-
tion and to the bylaws, rules, and requlations of the KF Associa-
tion; including the covenant to pay assessments to the KF Asso~-
ciation set forth in the Kildaire Farms Declaration. The KF
Association has the power to assert lien rights against Townhomes
for unpaid assessments.

ARTICLE Il
SUBJECTING OF ADDITIONAL PROPERTIES TO THIS DECLARATION

Section 1. General. Additional properties and improve-
ments, including Common Area, may bhe subjected to this Declara-
tion in the manner provided in this Article. Additional prop-
erties so subjected shall be considered a portion of the Prop-
erties and shall be subject to the provisions of the Kildaire
Farms Declaration, this Declaration, and to the respective
Articles of Incorporation, Rules and Regulations and Bylaws of
the Association and the KF Association.

Section 2. Subjection by Declarant. At any time within
ten (10) years following the date of incorporation of the Asso-
ciation, the Declarant may subject to this Declaration additional
land within the Declarant's Parcel. Each such subiecting shall
not require the consent of the Association or any of its Members,
and shall be accomplished by filing of record in the Wake Public
Registry a Supplementary Decldrations of Covenants, Conditions
and Restrictions subjecting such additional land to this Declara-
tion. Each parcel of land shall be contiiguous to the Properties
and shown on a recorded subdivision plat.

ARTICLE IV
PROPERTY RICHTS

Section 1. Owners’ Easements of Enjoyment. Every Owner shall
have a right and easement of enjoyment in.and to the Common Area
which shall be appurtenant to and shall pass with the title to
every Lot, subject to the following provisions:

{a) The right of the Association, in accordance with
its Articles of 1Incorporation and Bylaws, to mortgage,
pledge, deed in trust or hypothecate any or all of its real
or personal property as security for money borrowed or debts
incurred; provided, however, that such right of the Associa-
tion and the rights of any such mortgagee shall be subordi-
nate to the rights of the Owners set out herein and provided
further that the Association may not so mortgage, pledge,
deed in trust or hypothecate any of its property unless it
shall have obtained the prior written consent of the holders
of at least seventy-five percent {75%) of the Institutional
Mortgages then in force with respect to the Lots;

{b} The right of the Association to take such steps as

are reasonably necessary to protect the Common Area against
foreclosure;

(c) The right of the Association, as provided in its
Articles and Bylaws, to suspend the voting rights of any
Member and the enjoyment rights of any Member in the Common
Area, except the right of access to the Member's Lot and the
right of access to utility service for such Lot, for any
period during which any assessment remains unpaid as a

result of any infraction of its published rules and regula-
tions; i :

o
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{d) The right of the Association to charge reasonable
admission fees, guest fees or other fees for use of its
facilities or for special uses that might be made of certain
parts of the Common Area by Members or by others;

{e) The right of the Association to dedicate or trans-
fer all or any part of the Common Area to any public agency,
authority, or utility for such purposes and subject to such
conditions as may be agreed to by the Members as provided
herein; provided, however, that no such dedication or trans-
fer shall be effective unless an instrument, signed by two-
thirds (2/3) of the Members, agreeing to such dedication or
transfer, has been recorded. Such instrument or instruments
may be executed in several counterparts, each of which shall
be deemed an original but all of which shall constitute one
and the same instrument;

{f)} The right of Declarant, prior to the conveyance of
the Common Area to the Association, and of the Association,
to grant and reserve easements and rights-of-way through,
under, over and across the Common Area, for the installa-
tion, maintenance and inspection of lines, conduits and
appurtenances thereto for public or private water, sewer,
drainage, gas, electricity, telephone and other utilities;

(g) The right of the Association to limit the number
of guests of Members as to the use of any facilities situ-
ated upon the Common Area or any other property of said
Asscciation; -

(h) The right of the Association to establish reason-
able rules and regulations for the use of any of the facil-
ities from time to time situated upon the Common Area by
Members or their quests:

(i) The rights of Owners to use of parking spaces as
provided in Section 6 of this Article IV. :

Section 2. Title to Common Area. Declarant covenants for
itself, its successors and assigns, that it shall convey £fee
simple title to the Common Area located on each phase of the
Properties to the Association prior to or simultaneously with the
date of recordation of the first deed conveying the first Lot in
such phase to an Owner other than Daclarant. Such conveyance
shall be free and clear of all liens and encumbrances, except
utility and drainage easements, easements to governmental author-
ities, rights retained by Declarant herein, and ad valorem taxes
for the year in which such conveyance occurs (which taxes shall
be prorated as of the date of conveyance and paid when due by
Declarant and Association), and shall be upon the condition that
the Common Area shall be for the sole and exclusive use and bene-
it of Members, so long as such area is maintained in conformity
with the requirements of this Declaration and the Kildaire Farms
Declaration, at the sole expense of the Association. Similarly,
the Declarant covenants for itself, its successors and assigns,
that it will convey any Common Areas which are parts of any land
in the Declarant's Parcel subjected to this Declaration in
accordance with Article 111 hereof to the Association upon the

same conditions and for the same uses and purposes set forth
above,

Section 3. Delegation of Use. Any Owner may delegate, in
accordance with the Bylaws, his rights of enjoyment to the Common

-5~
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Area to members of his family, tenants or contract purchasers who
reside on the Properties or to such other persons as may be per-
mitted by the Association.

Section 4. Automatic Membership. All Owners shall auto-
matically be members of the Association and the KF Association,
and shall enjoy the privileges and be bound by the obligations
contained in the respective Articles of Incorporation, Bylaws and
Rules and Regulations of the Association and the KF Association,
including the obligation to pay assessments set Fforth in Arti-
cle VI of the Kildaire Farms Declaration. Ownership of any fee
or undivided interest in any Lot shall be the sole qualification
for membership in the Association and the KF Association; no
Owner shall have more than one membership for each Lot Unit owned
in the Association or the KF Association; and there shall be only
one vote per Member in the Association and the KF Association.
Membership shall be appurtenant to and may not be separated from
the ownership of any Lot. The Board of Directors may make
reasonable rules regarding proof of ownership. -

Section 5. Parking Rights. The Owner or Owners of each Lot
shall be entitled to the use of two (2) automobile parking spaces
(one of which shall be an enclosed space), together with the
right of ingress and egress in and upon said parking area. The
Board of Directors shall have full authority, at its sole dis-
cretion, to assign parking spaces for Owners and visitors from
time to time as it may determine is in the best interest of the
Members. No boats, trailers, vans, commercial vehicles or recre-
ational vehicles may be parked or kept within the Properties at
any time. The Board of Directors shall have full authority, at
its sole discretion, to make such other reasonable rules with
respect to the use of parking spaces located on the Properties or
it may elect, or to amend and vary any of the reguirements set
forth above.

ARTICLE Y

COVENANT FOR ASSESSMENTS OF ASSOCIATION

Section 1. Creation of the Lien and Personal Obligation of Assess-
ments. Declarant, for each Lot owned within the Properties,
hereby covenants, and each Owner of any Lot by acceptance of a
deed therefor, whether or not it shall be so expressed in such
deed, is deemed to covenant and agree to pay to the Association:
{1} annual assessments or charges of the Association and
(2) special assessments of the Assocliation as provided in Section
4 of Article V; such assessments to be established and collected
as hereinafter provided. a1l such assessments, together with
interest, costs and reasonable attorneys' fees, shall be a charge
on the land and shall be a continuing lien upon the Lot against
which each such assessment is made. Each such assessment,
together with interest, costs and reasonable attorneys' fees,
shall also be the personal financial obligation of the person vwho
was the Owner of such Lot at the time when the assessment fell
due. The personal obligation for delinguent assessments shall
not pass to his successors in title {other than as a lien on the
Lot) unless expressly assumed by them. Co

Section 2. Purpose of Assessments. The assessments levied by
the Association shall be used exclusively to promote the recrea-
tion, health, safety and welfare of the Owners and other resi-
dents of the Properties and in particular for the acgquisition,
improvement, maintenance and operation of the Common Area and the

—-6—
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easements appurtenant thereto; services and facilities devoted to
this purpose and related to the use and enjoyment of the Common
Area; payment of taxes, insurance and governmental assessments on
Or to the Common Area; and exterior maintenance of and, if the
Association elects to carry insurance as provided in Section 1 of
Article VII hereof, insurance on the Buildings, including but not
limited to the cost of repair, replacement and additions thereto
and the cost of labor, equipment, materials, management and
supervision; the provision of a reserve fund for replacement; the
employment of attorneys, accountants and other professionals to
represent the Association when appropriate; the cost of utilities
and fuel used in operating facilities in the Comron Area; the
maintenance and upkeep of all private streets and roadways in the
Properties.

Section 3. Maximum Annual Assessment. Until December 31,
1986, the maximum annual assessment levied by the Association for
each Lot shall be Four Hundred Twenty and no/100 Dollars
($420.00).

(a) From and after December 31, 1986, the maximum
annual assessment may be increased by the Board of Directors
of the Association each year, without a vote of the member-
ship, not more than 15% above the maximum assessment for the
previous year; provided, however, that any part of such
permitted 15% increase which is not assessed for any year
may accumulate and be carried over to succeeding years so
long as the increased assessment does not exceed a figure
20% above the actual assessment for the immediately pre-
ceding year.

(b) From and after December 31, 1986, the maximum
annual assessment may be increased above the increase al-
lowed in Subsection (a) of this Section 3 by a vote of two-
thirds (2/3) of the Members who are voting in person or by
proxy, at a meeting duly called for this purpose.

(c) The Board of Directors shall fix the annual as-
sessment at an amount not in excess of the maximum,

Section 4. Special Assessments. In addition to the annual
assessments authorized above, the Association may levy, in any
assessment year, a special assessment applicable to that year
only for the purpose of defraying, in whole or in part: (i) the
cost of any construction, reconstruction, repair or replacement
of capital improvements upon the Common Area, including but not
limited to fixtures and personal property related thereto: (i1}
the cost of any maintenance on or replacement of the exterior of
any improvements within the Lots; (1ii) the cost of paying
special governmental assessments; or {iv) any other cost or ex-
pense, provided payment of any such assessment is approved by
two-thirds (2/3) of the votes of the Members who are voting in
person or by proxy at a meeting duly called for this purpose.

Section 5. Notice and Quorum for Any Action Authorized Under Sec-
tions 3 and 4. Written notice of any meeting called for the purpose
of taking any action authorized under Sections 3 or 4 of this
Article V shall be sent to all members not less than seven {7)
days nor more than sixty (60) days in advance of the meeting.
The quorum required for any action authorized by Sections 3 and 4
of this Article V shall be as follows: At the first meeting
called, as provided in Sections 3 and 4 of this Article III, the
presence at the meeting of members or of proxies entitled to cast
sixty percent (60%) of all the votes of the membership shall

-
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constitute a quorum, If the required quorum is not forthcoming
at any meeting, another meeting may be called, subject to the
notice requirement set forth herein, and the required quorum at
such subsequent meeting shall be one-half (1/2) of the required
quorum at the preceding meeting, provided that such subsequent
meeting shall not be held more than sixty (60) days following the
preceding meeting.

Section §. Uniform Rate of Assessment. Both annual and
special assessments levied by the Association must be fixed at a
uniform rate for each Lot, but such rates may be based on the
occupiable or heated area within each Townhome (in the case of
utility charges}, the replacement value (in the case of insurance
premiums) or assessed value of each Townhome, or some other rea-
sonable criteria; provided, however, that soc long as any Lot
owned by Declarant is unoccupied as a residence, the rate of
assessment for such Lots owned by Declarant shall be fifty per-
cent (50%} of the rate for other Lots. The annual assessment
shall be collected on a monthly basis in advance, one-twelfth
{1/12) of said assessment to be collected on the first day of
each month.

Section 7. Date of Commencement of Annual Assessments: Due
Dates. The annual assessments levied by the Association provided
for herein shall commence as to all Lots cn the first day of the
month following the date of recordation of the deed conveying-the
Common Area to the Association in the Office of the Register of
Deeds of Wake County, North Carolina. The first annual assess-
ment shall be adjusted according teo the number of months remain-
ing in the fiscal year of the Association. The Board of Direc-
tors shall fix the amount of the annual assessment against each
Lot at least thirty (30) days in advance of each annual assess-
ment pericd. Written notice of the annual assessment shall be
sent to every Owner subject thereto. The due dates shall be
established by the Board of Directors and, unless otherwise
determined by the Beard, annual assessments shall be collected
monthly with 1/12 of the annual assessment.due and payable on the
first day of each calendar month. The Association shall, upon
demand, and for a reasonable charge, furnish a certificate signed
by the president or the treasurer of the Association setting
forth whether the assessments on a specified .Lot have been
paid. . Such certificate shall be conclusive evidence of payment
of any assessment therein stated to have been paid as to any
purchaser or mortgagee of a Lot who relies thereon.

Section 8. Effect of Nonpayment of Assessments: Remedies of the
Assaciation. In the event that any assessment, or monthly install-
ment thereof, is not paid within thirty (30) days after its due
date, the Board of Directors of the Association may, at its op-
tion, declare the entire unpaid assessment, both annual and
special, immediately due and payable, and such unpaid assessment
shall bear interest from and after the due date at the rate of
12% per annum or the maximum lawful rate, whichever is less. The
Association may bring an action at law against the Owner person-
ally obligated to pay the assessment or foreclose the lien
against his property to collect said assessment, and interest,
reasonable attorneys' fees not to exceed fifteen percent (15%) of
the amounts due, and costs of such action or foreclosure shall be
added to the amount of such assessment. Each Owner, by his
acceptance of a deed to a Lot, expressly grants to and vests in
the Association or its agents the right and power to bring such
action or foreclosure. Any such foreclosure shall be accom-
plished in an action brought in the name of the Association in
the manner that a foreclosure of a mortgage or deed of trust

gl s B
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would be brought, or as otherwise expressly provided by law, and
each Owner grants to the Association a power of sale in connec-
tion with any such charge or lien. The lien provided for in this
section shall be in favor of the Association and shall be for the
benefit of all other Owners. The Association, acting on behalf
of the OQwners, shall have the power to bid in any Lot and to
acquire and hold, lease, mortgage and convey the same. NO OWNER
MAY WAIVE OR OTHERWISE ESCAPE LIABILITY FOR THE ASSESSMENTS PRO-
VIDED FOR HEREIN BY NON-USE OF THE COMMON AREA OR ABANDONMENT OF
HIS LOT.

Notwithstanding anything hereinbefore stated in this
Section 8, during any period in which an Owner shall be in de-
fault in the payment of any installment of an annual, special or
other assessment levied by the Association, the voting rights of
the Owner in the Association, and the right to the use of the
Common Area or any other services or facilities which is provided
by the Association (except the right of access to the Ouwner's lot
and the right of access to utility service for such Lot) may be
suspended until such assessment is paid. In the event of vio-
lation by an Owner of any rules or regulations duly established
by the Association, such Owner's voting and use rights may be
suspended by the Board of Directors after a hearing for a period
not to exceed sixty (60) days. Such hearing shall only be held
by the Board of Directcrs after giving such Owner ten (10) days'
prior written notice specifying each alleged violation and set-
ting the time, place and date  of the hearing; determination of
the wviolation and the time of suspension shall be made by a
majority vote of the Board of Directors.

Section 9. Subordination of the Lien to Institutional Mortgages. The
lien of the assessments provided for herein shall be subordinate
to the lien of any Institutional Mortgage on any Lot or similar
security interest owned or held by an Institutional Lender, and
shall be subordinate to any tax lien or special assessment on a
Lot made by lawful governmental authority. Sale or transfer of
any Lot shall not affect the assessment lien. However, the sale
or transfer of any Lot by foreclosure of any Institutional Mort-
gage, or any proceeding in lieu thereof, shall extinguish the
lien of such assessments as to payments which became due prior to
such sale or transfer. Such unpaid assessments shall be deemed
to be expenses of the Association assessable against and collect-
ible from all Owners, including the Owner of the Lot acquired as
a result of foreclosure of the Institutional Mortgage, his heirs,
successors and assigns. No sale or transfer shall relieve such
Lot or the Owner therecf from liability for any assessments
thereafter becoming due or from the lien thereoE.

Section 10. Exempt Property. The following parts of the
Properties shall be exempt from assessment liens of the Associa-
tion: (i) the Common Area; and (ii) any part of the Properties,
if any, dedicated to and accepted by a 1local public authority
(the recording of this Declaration shall in no way be deemed a
dedication of, or offer to dedicate, any part of the Properties
to any public authority). ' '

Section 11. Declarant’s Obligation to Provide Funds. Declarant
shall have absolutely no obligation to make payments to or for
the Association for any purpose except for its obligation to make
periodic payment of assessments levied on Lots which Declarant
may from time to time own. ‘ :

Section 12. Reserve Funds. From and after the recording of
this Declaration, the Association shall establish and maintain a

-9-
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reserve fund or funds for replacement and maintenance of the
improvements located on the Common Area or the Properties by
allocation and payment monthly to such reserve fund or Ffunds in
such amounts and in such manner as may be established from time
to time by the Board of Directors. The reserve fund or Ffunds
shall be segregated.Ffrom operating funds of the Association and
may be in the form of a cash deposit, or invested in certificates
of deposit or similar obligations issued by a bank or savings and
loan association or the obligations of, or fully guaranteed as to
principal by, the United States of America. The reserve fund or
funds shall be used for the purpose of repairing, replacing and
maintaining any and all facilities owned by the Association, for
maintenance or replacement of the exterior of improvements within
the Lots, and for such other burposes as may be determined by the
Board of Directors.

ARTICLE VI
PARTY WALLS

Section I. General Rules of Lew to Apply. To the extent not
inconsistent with the provisions of this Article VI, the general
rules of law regarding party walls and liability for property
damage resulting from negligence or willful acts or omissions
shall apply to each party wall or party fence which is built as
part of the original construction upon each Lot and any replace-
ment thereof. In the event that any portion of any structure as
originally constructed by Declarant, including any party wall or
fence, shall protrude over an adjoining Lot, such structure,
party wall or fence shall be deemed to be a permitted encroach-
ment upon the adjoining Lot, and the Owners shall neither main-
tain any action for the removal of a party wall or fence or pro-
jection, nor any action for damages. In the event that there is
a protrusion as described in the immediately preceding sentence,
it shall be deemed that said Owners have granted perpetual ease-
ments to the adjoining Owner or Owners for- continuing maintenance
and use of the projection, party wall or fence. The foregoing
shall also apply to any replacements in conformance with the
original structure, party wall or fence constructed by Declar-
ant. The foregoing conditions shall be perpetual in duration and
shall not be subject to amendment of these covenants and restric-
tions.

Section 2. Sharing of Repair and Maintenance. The cost of
reasonable repair and maintenance of a party wall shall be §hared- —— .
by the Owners who own such party wall in proportion to their
ownership.

AT T T T
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Section 3. Destruction by Fire or Other Casualty. If a party wall
is destroyed or damaged by fire or other casualty, any Owner who
has used the wall may restore it, and if the other Owner there-
after makes use of the wall, he shall contribute to the cost of
restoration thereof in proportion to such use, without prejudice,
however, to the right of any such Owner to call for a larger
contribution from the other under any rule of law regarding
liability for negligent or wilful acts or omissions.

Section 4.  Weatherproofing. Wotwithstanding any other pro-
vision of this Article, an Owner who by his negligent or wilful
act causes the party wall to be exposed to the elements shall

the whole cost of furnishing the hecessary protection
against such elements.
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Section 5. Right to Contribution Runs With Land. The right of
any Owner to contribution from any other owner under this Article
shall be appurtenant to the land and shall pass to such Owner's
successors in title.

Section 6. Easement and Right of Entry for Repair, Maintenance, and
Reconstruction. Every Owner shall have an easement and right of
entry upon the lot of any other Owner to the extent reasonably
necessary to perform repair, maintenance, or reconstruction of a
party wall. Such repair, maintenance, or reconstruction shall be
done expeditiously, and, upon completion of the work, the Owner
shall restore the adjoining Lot or Lots to as near the same con-
dition as that which prevailed prior to commencement of the work
as is reasonably practicable.

Section 7. Certification With Respect to Contribution. If any
Owner desires to sell his Lot, he may, in order to assure a pro-
spective purchaser that no adjoining Qwner has a right of contri-
bution as provided in this Article request of the adjoining owner
or Owners a certification that no right of contribution exists,
whereupon it shall be the duty of each adjoining Owner to make
such certification immediately upon request and without charge.
If the adjoining Owner claims the right of contribution, the
certification shall contain a recital of the amount claimed and
the basis therefor.

Section 8. Arbitration. -In the event of any dispute aris-
ing concerning a party wall, or under the provisions of this
article VI, each party shall choose one arbitrator, and such
arbitrators shall choose one additional arbitrator, and the deci-
sion of a majority of all such arbitrators shall be binding upon
the Owners, who expressly agree to submit to and be bound by such
arbitration procedure and decision. Should any party refuse to
appoint an arbitrator within ten (10) days after written request
therefor, the Board of Directors shall select an arbitrator for
the refusing party. All arbitrators chosen shall either be
architects, engineers, general contractors or attorneys licensed
to do business as such in North Carolina.

ARTICLE VIl

INSURANCE AND RECONSTRUCTION

Section 1. Association Insurence. The Association shall pro-
cure and maintain, or cause to be maintained, insurance in ac-
cordance with the following provisions:

{a) Casudlty Insurance. The Association shall procure and
maintain one or more insurance policies insuring improve-
ments constructed on the Common Area, and, at its election,
may procure and maintain one or mwore insurance policies
insuring the Townhomes and other improvements canstructed on
the Lots, for the full replacement cost thereof, exclusive

of excavation and foundation costs, against at least the
following risks:

(i) Loss or damage from all hazards and risks
normally covered by a 'standard "All-Risk" policy, in-
cluding fire and lightning; and

(ii) Such other risks as from time to time shall
customarily be covered with respect to buildings simi-
lar in construction, location and use to the improve-

-11-
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ments situated on the Properties, specifically includ-
ing without limitation vandalism, malicious mischief,
windstorm and water or flood (if available) damage.

Such policy or policies shall include an annual review
clause, and shall be without deduction or allowance for
depreciation, and shall be subject to such deductible
amounts, not in excess of One Thousand Dollars {$1,000.00),
as the Board of Directors shall determine. Such policy or
policies shall be procured and maintained by the Association
for the benefit of the Association, Peclarant, Owners and
their respective mortgagees, all as their interests may
appear, and shall provide for the issuance of certificates
of insurance with mortgagee endorsements to the hoclders of
mortgages on the Lots, if any.

Such policy or policies shall provide that all proceeds
"payable as the result of casualty losses shall be paid to
the Association, as Trustee for the Owners and their mort-—
gagees, as follows: '

(iii) 1In the case of proceeds payable as the result
of casualty loss to the Common Area or any improvement
thereon, an undivided equal share for each Lot subject,
however, to the Association's rights and obligations to
apply such proceeds to rebuild, repair and restore the
same; and

(iv) In the case of proceeds payable as the result
of casualty loss to any Lot or improvements thereon,
for the Owners of such damaged Lots, or for their mort-
gagees as the applicable mortgage instrument shall
provide, in proportion to the reasonable cost of re-
pairing the damage to each such Lot or improvements
thereon, as determined by the Board of Directors.

(b)  Liability Insurance. The Association shall procure and
maintain, or cause to be maintained, one or more policies of
public liability insurance insuring the Association, Declar-
ant, and the Owners and their immediate families and any
occupant of any Lot, to the extent of not less than One
Million Dollars ($1,000,000.00) single 1limit coverage for
liability as a result of bodily injury, including death
resulting therefrom, and/or damage to property, including
loss of use thereof, incurring upon, in or about, or arising
from or relating to, the Properties or any portion there-
of. Such policy or policies shall contain cross-liability
endorsements to cover liabilities of the Owners as a group
to any Owner.

(c) Fidelity Insurance. The Association shall procure and
maintain, or cause to be maintained, a policy or policies of
insurance coverage to protect against dishonest acts on the
part of officers, directors, volunteers, managers and em-
ployees of the Association and any other persons who handle
Or are responsible for the handling of funds of the Associa-
tion. Such fidelity insurance coverage shall, at least:

{1) name the Association as an obligee there-
under;

{ii) be written in an amount equal to at least
fifty percent (50%) of the estimated annual operating
expenses of the Association, specifically including
reserves; and .

-12-
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(iii) contain waivers of any defense bond upon the
exclusion of persons who serve without compensation
from any definition of "employee" or similar expres-
sion.

(d) Other Insurance. The Board of Directors, or its duly
authorized agent, shall have the authority to and shall
obtain such other insurance coverages as the Board of Direc-
tors shall determine from time to time to be desirable,
specifically including without limitation directors and
officers liability insurance, performance bonds, payment on
labor and material bonds and maintenance bonds.

{e) Provisions of All Policies. The following terms shall
govern all policies and insurance coverage of the Associa-
tion:

(i} Premiums upon all insurance policies pur-
chased by the Association shall be paid by the Associa-
tion at least thirty (30) days prior to the expiration
date of such policies, and shall be deemed expenses of
the Association for all purposes.

{ii) All insurance policies shall be written with
a company or companies licensed to do business in the
State of North Carolina and holding a rating of A-X or
better in Best's Insurance Guide, provided that such
insurance is available from a company with at least
such a rating and that, in the event not so available,
such insurance is obtained from a company with the
highest rating available in Best's Insurance Guide.

(iii) The Association shall have exclusive author-
ity to negotiate any and all losses under such insur-
ance policies, and the Association is hereby irrevoc-
ably appointed Agent for each Owner and any holder of a
mortgage on any Lot or any lien upon a Lot to adjust
all claims arising under such policies and to execute
and deliver releases upon the payment of claims.

(iv) In no event shall the insurance coverage
obtained and maintained pursuant to the reguirements
hereof be brought into contribution with insurance
purchased by Owners or their mortgagees as permitted in
Section 2 of this Article VII, and any "no other insur-
ance" or similar clause in any policy obtained by the
Association pursuant to the requirements hereof shall
exclude such Owner's or mortgagee's policy from con-
sideration. '

(v) All policies shall provide that such policies
may not be cancelled nor substantially medified without
at least thirty (30) days' prior written notice to any
and all insureds named thereon, specifically including
without limitation any and all mortgagees of the Lots.

(vi) All policies of insurance shall contain a
waiver of subrogation by the insurer as to any and all
claims against Declarant, the Association, its Board of
Directors, the Owners and their respective agents,
employees, invitees or mortgagees, and of any defenses
based upon invalidity arising from the acts of the
insured. ’
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{vii) In the event a mortgagee endorsement to any
palicy or policies has been issued as to any Lot, such
mortgagee shall have no right to determine or partici-
pate in the determination as to whether or not any
damaged property which is part of the Properties shall
be reconstructed or repaired, such determination to be
made solely in accordance with the provisions of Sec-
tion 3 of this Article VII, notwithstanding any provi-
sion or regquirement contained in any mortgage instru-
ment or deed of trust.

(viii) Duplicate originals of all such policies
shall be furnished to all Owners and their respective
mortgagees, provided that in lieu of such duplicate
original policies the Assoclation may deliver certifi-
cates to the Owners and their respective mortgagees
attesting the fact that such policies and such insur=-
ance are in force and effect. Furthermore, the &ssoci-
ation shall furnish to the Owners and their respective
mortgagees evidence that premiums for such insurance
have been paid on an annual basis.

Section 2. Owners’ Insurance. Any Owner and any holder of a
mortgage with respect to any Lot may obtain such additicnal in-
surance with respect to a Lot, totally at the expense of such

Owner or mortgagee, as is desired. Any such insurance shall
either:

(i) Be written by the same insurer which carries the
casualty insurance purchased by the Association pursuant to
the provisions of Section 1l(a) hereof; or

(ii) Shall provide that such policy or policies shall
be without contribution with respect to the policy or poli-
cies of casualty insurance maintained by the Association.
Any such Owner's or mortgagee's policy also shall contain
waiver of subrogation provisions identical to those con-
tained in Section l(e)}{vi) hereof.

If the Association elects to obtain a casualty insur-
ance policy on the Townhomes and other improvements constructed
on the Lots and gives each Owner written notice of such election,
Declarant recommends that each Owner obtain a "Homeowner's
Policy" or its equivalent to insure against loss or damage to
personal property used in or incidental to occupancy of the Lot
and improvements thereon, additional leasing (motel) expenses,
vandalism or malicious mischief, theft, personal liability and
the like. Such policy should include the equivalent of a "condo-
minium unit Owner's endorsement" covering losses to improvements
and betterments to the Lot made or acquired at the expense of
Qwner.

If the Association does not elect to procure and main-
tain policies of casualty insurance upon the Townhomes and other
improvements constructed on the Lots, then each Owner shall pro-
cure and maintain, at his expense, one or more insurance policies
for the full replacement cost of the Townhome and other improve-
ments located on his Lot, exclusive of excavation and foundation
costs, against the risks, in the amounts, and with companies
conforming to the standards and requirements prescribed in Sec-
tion Y(a) and (e) hereof, naming the Owner and any mortgagee as
insureds and providing for payment of the proceeds therecf to the
Association for application pursuant to Section 4{iii) hereof.
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Duplicate copies of any such policy or policies under
this Section 2 procured by an Owner or his mortgagee shall be
furnished to the Association within ten {(10) days of the effec-
tive coverage date of such insurance. If any Owner who is
required by this Section 2 to obtain any policy of insurance
fails to provide the duplicate copy of such policy to the Asso-
ciation as required above, then the Association shall have the
right to obtain the required insurance on behalf of such Owner.
Any expense incurred by the Association in obtaining such insur-
ance shall be the perscnal obligation of such Owner, and shall be
a lien on his Lot having all of the rights and priorities of a
lien for wunpaid assessments set forth in Article IV of this
Declaration.

Section 3. Responsibility for Reconstruction or Repair. If any
portion of the Properties shall be damaged by perils covered by
the casualty insurance maintained in accordance with Section 1(a)
hereof, the Association shall cause such damaged portion to be
promptly reconstructed or repaired with the proceeds of insurance
available for that purpose, if any, and such reconstruction or
repair shall be substantially in accordance with the plans and
specifications for the development of the Properties. 1IE, how-
ever, -such damage renders two-thirds ({2/3) or more of the then-
existing Townhomes on the Properties untenantable, the Associa-
tion may, upon the affirmative vote of seventy-five percent (75%)
of the votes of the Members and upon the written approval of the
holders of seventy-five percent (75%) of the Institutional Mort-
gages then in force with respect to the Lots, elect not to re-
construct or repair such damaged Townhomes. A meeting shall be
called within ninety (90) days after the cccurrence of such
casualty rendering more than two-thirds {2/3) of the Townhomes on
the Properties untenantable, or, if by such date the casualty
insurance loss has not been finally adjusted, then within thirty
(30) days after such final adjustment. Upon any such election,
the insurance proceeds attributable to such damage shall be
promptly distributed to the Owners whose Townhomes were damaged,
or to their mortgagees as the individual mortgage instruments may
provide, in proportion to the reasonable cost of repairing damage
to such Townhomes; provided, however, that no Owner shall receive
any portion of his share of such proceeds until all liens and
encumbrances on his Lot have been paid, released or discharged
and any debris resulting from such damage or destruction has been
removed from the Properties.

In the event that the proceeds of insurance are not
sufficient to repair damage or destruction of any part of the
Properties by fire or other casualty, or in the event such damage
or destruction is caused by any casualty not insured against, or
in the event that insurance proceeds are not available for repair
or reconstruction by reason of the application of deductible
clauses of applicable policies, then the repair or reconstruction
of any damaged improvements or parts of the Common Area shall be
accomplished promptly by the Association and the extent of such
repairs’ shall be an expense of the Association; and the repair or
reconstruction of any improvements contained within a Lot shall
be accomplished promptly by the Owner of the affected Lot at his
expense. In the event the Owner of the affected Lot fails to
promptly accomplish such repair or reconstruction, the Associ-
ation may perform such repairs or reconstruction and the expense
of such performance shall be a lien on the Lot having all of the
priorities provided for in this Declaration. The ratable share
of the expense of such repairs or reconstruction may be assessed
and the lien for same shall have all the priorities provided for
in this Declaration.
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Section 4. Procedure af“or- econstruction or Repair. In the event

of a casualty causing damage to any portion of the Properties,
the following provisions shall govern and apply:

(i) Immediately after a casualty which causes damage
to any portion of the Properties, the Association shall
obtain, or cause the affected Owners to obtain, reliable and
detailed estimates of the cost to place the damaged property
in condition as good as that before the casualty. Such
costs may include professional fees and premiums for such
bonds as the Board deems necessary.

(11) If the proceeds of the casualty insurance are not
sufficient to defray the estimated costs of reconstruction
and repair by the Association (including the aforesaid fees
and -premiums, if any) one or more special assessments shall
be made against all Owners of the affected Lots (with re-
spect to any deficlency in insurance proceeds for damage or
destructions to Townhomes or other improvements on Lots) or
all Owners (with respect to any deficiency in insurance
proceeds for damage or destruction to Common Area or im-
provements thereon) in sufficient amounts to provide funds
for the payment of such costs, and the proceeds of such
special assessments shall be deposited with the Association;
provided, however, that the Association may borrow funds to
pay for such costs with the assent of two-thirds (2/3) of
the members of the Association voting at a meeting duly
called for such purpose. -

{iii} The proceeds of the casualty insurance referred to
in Section 1l{(a) hereof, the sums deposited with the Asso-
ciation from collections of special assessments against
Owners on account of such casualty or proceeds of authorized
loans, and the proceeds of casualty policies obtained by
Owners pursuant to Section 2 hereof shall constitute a con-
struction fund which shall be disbursed to the Board of
Directors and be applied by the Board of Directors to the
payment of the cost of reconstruction and repair of the
Properties from time to time as the work progresses, but not
more frequently than once in any calendar month. The Board
shall make such payments upon a cgertificate dated not more
than fifteen (15) days prior to such request, signed by a
.responsible officer of the Association and by an architect
in charge of the work who shall be selected by the Associ-
ation, setting forth: (1) that the sum then requested
either has been paid by the Association or is justly due to
contractors, subcontractors, materialmen, architects, or
other persons who have rendered services or furnished mater-
ials in connection with the work, giving a brief description
of the services and materials, and that the sum requested
does not exceed the value of the services and materials
described in the certificate; (2) that except for the amount
stated in such certificate to be due as aforesaid and for
work subsequently performed, there is no outstanding indebt-
edness known to the person signing such certificate after
due inquiry which might become the basis of a vendor's,
mechanic's, materialmen's or similar lien arising from such
work; and (3) that the cost as estimated by the person sign-
ing such certificate of the work remaining to be done sub-
sequent to the date of such certificate does not exceed the
amount of the construction fund remaining in the hands of
the Board of Directors after the payment of the sum so
required. It shall be presumed that the first monies dis-
bursed in payment of such costs of reconstruction and repair
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shall be from insurance proceeds; and if there is a balance
in any construction fund after payment of all costs of the
reconstruction and repair for which the fund is established,
such balance shall be disbursed to the Association which may
use such excess funds for any purpose not in violation of
this Declaration in the sole discretion of the Board of
Directors.

ARTICLE vl

EXTERIOR MAINTENANCE

The Owner of each Lot in the Project shall provide
necessary and reasonable exterior maintenance upon each Lot in
the Project as follows: paint, repair, replace and care for
roofs, gutters, downspouts, exterior building surfaces, garden
walls and fences, .trees, shrubs, grass, walks, glass surfaces,
screens and screen doors, exterior door and window fixtures and
other hardware, and floor surfaces of decks, balconies or patios,
painting of decks, balconies and patios, lawn care and landscap-
ing services and other exterior improvements. No Owner may paint
any portion of his Townhome a different color than its original
color without the prior written consent of the Board of Direc-
tors, which approval may be withheld in the sole discretion of
the Association. Each Lot shall be maintained in good condition
and repair at all times. -

Notwithstanding the foregoing, the Association shall,
at its election, have the right from time to time to perform, or
cause to be performed, all or any portion of such exterior main-

tenance so long as it does so in a reasonable and good and work-
manlike manner.

ARTICLE IX
MAINTENANCE OF PROPERTY

Each Owner of a Lot shall keep the Lot owned by him,
and all improvements thereon, in a clean and sanitary condition
and in good order and repair. In the event an Owner of any Lot
shall fail to maintain the premises and the improvements situated
thereon in a manner reasonably satisfactory to the Board of
Directors, the Board of Directors shall give written notice to
such Owner and, if said notice is not complied with within twenty
(20) days, then the Association, after approval by two-thirds
(2/3) vote of the Board of Directors, shall have the right,
through its agents, contractors, and employees, to enter upon
said Lot and to repair, maintain and restore the Lot and the
exterior of the building and any other improvements erected
thereon in a reasonable and good and workmanlike manner. The
cost of such repair, maintenance or restoration shall immediately
be deemed a special assessment levied by the Association against
such Owner and such Owner's Lot, shall become the personal obli-
gation of such Owner and shall become a lien against such Lot

enforceable as under the provisions of Article III, Section 8§,
hereof, Co
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ARTICLE X
ARCHITECTURAL CONTROL

No building, fence, wall or other structure shall be
constructed, erected or maintained on, or removed from, the Prop-
erties, nor shall any exterior addition to, change or alteration
therein or reconstruction thereof be made until the plans and
specifications prepared and signed by a 1licensed architect or
engineer showing the nature, kind, shape, height, materials and
.location of the same shall have been submitted to and approved in
writing as to harmony of external design, color and location in
relation to surrounding structures and topography by the Board of
Directors of the Association. The Association shall have the
right to charge a reasonable fee, not to exceed $25.00, for re-
ceiving each such application. In the event said Board or its
designated committee shall fail to approve, approve as noted or
as qualified, or disapprove such plans: and specifications sub-
mitted to it in accordance herewith within sixty (60) days, thk-
approval required in.this Article X shall be deemed granted and
no further approvals or consent shall be required before the
commencement of coastruction on such improvements; provided,
however, that the plans and specifications required to be sub-
mitted shall not be deemad to have been received if they contain
eérroneous data, misstatements, or in any way fail to present
accurate information upon which said Boards or their designated
committees can base a decision.

The said Board or its designated committee shall have

the right, at its election, to enter upon any Lot during con-
struction, erection, or installation of improvements or alter-

Nothing contained in the Article X shall be construed
to permit interference with the initial development of the
Declarant's Parcel by the Declarant.

ARTICLE X{
EASEMENTS

Section 1.  Construction, Settling and Overhangs. Each Lot and
the Common Area shall be and is subject to an easement for en-
croachments created by construction, settling and overhangs, as
originally designed or constructed. A valid easement for saig
encroachments and for the maintenance of same, so 1long as it
stands, shall and does exist. Every portion of a Lot and each
Townhome constructed thereon and contributing to the support of
an abutting Townhome shall be burdened with an easement
support for the benefit of such abutting Townhome. In the event
a Building covering parts of two or more Lots is partially or

totally destroyed, and then rebuilt, Owners of the Lots so af-
fected agree that mi

Section 2,  Blanket Easement for Utilities. There is hereby cre-
ated a blanket easement upon, across, over and under all of the
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Properties for installing, replacing, repairing, operating and
maintaining all utilities, including but not limited to water,
storm and sanitary sewers, gas, telephones and electricity, and a
master television antenna system or cable television system to
service the Properties. By virtue of this blanket easement, it
shall be expressly -permissible for the providing electrical or
telephone company to erect and maintain any necessary poles and
other necessary equipment on the Properties and to affix and
maintain electrical or telephone wires, circuits and conduits on,
above, across and under the roofs and exterior walls of improve-
ments within the Lots. An easement is further granted to all
police, fire protection, ambulance, trash collection and all
similar persons to enter upon the streets, driveways and other
parts of the Common Area in the performance of their duties.
Further, an easement is hereby reserved to Declarant and granted
to the Association, and their officers, agents, employees, and to
any management company selected by the Association to enter into
or to cross over the Common Area. Anything to the contrary con-
tained in this section notwithstanding, no sewer lines, elec-
trical lines, water lines or other utilities may be installed or
relocated on the Properties except as initially approved by
Declarant or thereafter approved by Declarant or the Board of
Directors. Should any utility furnishing a service covered by
the blanket easement herein provided request a specific easement
by separate recordable document, Declarant or the Association
shall have the right to grant such easement without conflicting
with the terms hereoE. The easements provided for in this
Article XI shall in no way affect any other recorded easement on
the Properties at the date hereof.

Section 3. Underground Electrical Services. Underground single
phase electrical service shall be available to all Lots and,
where appropriate, to improvements to be constructed on the Com-
mon Area. Metering equipment shall be located on the exterior
surface of the walls of any improvement at a point to be desig-
nated by the providing utility company. The providing utility
company shall have a ten foot (10') easement along and centered
on the underground electric power service conductors installed
from the utility company's easement to the designated point of
service of the Lots. For so long as such underground service is
maintained, the electric service to each Lot and the Common Area
shall be uniform and exclusively of the type known as single-
phase, 120/240 volt, 60-cycle alternating current. Easements for
underground service may be crossed by driveways, walkways, patios
and parking areas, provided Declarant makes prior arrangements
with the utility company furnishing electric service. Such ease-
ments for underground services shall be kept clear of all other
improvements, including buildings, or other pavings, other than
crossing driveways, walkways, patios, or parking areas.

Section 4. Easement for Construction Purposes. Declarant shall
have full rights of ingress and egress to and through, over and
about the Properties during such period of time as Declarant is
engaged in any construction or improvement work on or within the
Properties and shall further have an easement for the purpose of
the storage of materials, vehicles, tools equipment, etc., which
are being utilized in such construction. No Owner, his gquests or
invitees shall in any way interfere or hamper Declarant, its

employees, successors or assigns in connection with such con—
struction.

Section 5. Easement for Access. Without limiting the ease-
ment of enjoyment created under Article IV, Section 1, every
Owner shall have, and is hereby granted, a non-exclusive easement

_19_




a0t 3729 #0523

in and to all streets, driveways, walkways and parking areas,
provided and designated for common use from time to time, in the
Common Area, subject, however, to such reasonable rules and regu-
lations as may be established for their use by the Association,
Such easement shall continue for the term of this Declaration,
shall be deemed appurtenant to each Owner's Lot, and shall be for
the benefit of the Owner and his family, tenants, guests, and in-
vitees.

In addition to and without limiting the foregoing, the
Owner of every Lot that does not abut a public street shall have,
and is hereby granted, a non-exclusive perpetual easement for
reasonable wvehicular and pedestrian access, ingress and egress
over the Common Area to and from his Lot and to and from a public
street. This general easement shall survive the expiration or
earlier termination o©f this Declaration, shall be deemed
appurtenant to each such Lot, shall inure to the benefit of each
.such Owner and his tenants, family, guests, invitees and agents,
and shall continue as a burden running with the Common Area
unless and unktil such reasonable access, ingress and egress 1is
provided by the dedication of a public street or by the convey-
ance in fee or by the grant of a perpetual easement in one or
more strips of land adequate for that purpose.

ARTICLE X1I
USE RESTRICTIONS

Section 1, Land Use and Building Type. No Lot shall be used
except for residential purposes. No Townhome may be subdivided
and each Townhome shall be used solely as a single family
residence, No building or structure other than single-family
Townhomes Jjoined together by a common exterior roof shall be
constructed on any Lot. No structure of a temporary character,
trailer, tent, shack, barn, shed or other outbuilding shall be
constructed or used on any portion eof .the Properties at any
time. It is expressly understood and agreed, however, that
Declarant's use of any Lot or any other part of the Properties as
a Sales Office, Construction Office, Storage Area, Business
Office, Model Unit or such other facility as in the sole opinion
of Declarant is reasonably necessary, convenient or incidental to
the construction or sale of Townhomes located the Lots during the
time Declarant owns any Lot in the Properties shall not be
considered a vioclation of this restriction. '

Section 2.  Nuisance. No noxious or offensive activity
shall be conducted upon any Lot nor shall anything be done there-
on which may be or may become an annoyance or nuisance toc neigh-
boring Owners or to residents of any part of Kildaire Farms Sub-

division or which may erdanger the health or safety of any Owner
or any resident of the Properties.

. Section 3. Animals. No animals, livestock or poultry of
any kind shall be kept or maintained on any Lot except for dogs,
cats and other small household pets, which pets may not be kept
or bred for any commercial purpose and shall have such care and
restraint that they will not be obnoxiocus or offensive on account
of noise, odor or unsanitary conditions. No savage or dangerous
animal shall be kept. No more than one household pet may be kept
on any Lot without written permission of +the Board of
Directors. No pets may be permitted to run loose upon the Common
Area, and any Owner who causes any pet to be brought or kept on
his Lot shall indemnify and hold harmless the Association for any

i
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loss, damage or liability which the Association may sustain as a
result of the presence of such animal on the premises, whether or
not the Association has given its permission therefor.

Section 4. Alterations and Attachments by Owner. No Owner shall
make structural alterations or modifications to the improvements
on his Lot or to any of the Common Area, including the erectian
of awnings, the placement of any reflective or other material in
the windows of his Townhome (other than draperies), the installa-
tion of aluminum (or similar material) storm doors in any
Townhome or other exterior attachments without the written
approval described in Article X hereof. Approval shall not be
given to any proposed alterations, decorations or modifications
which, in the reasonable judgment of the Board of Directors,
could jeopardize or impair the soundness, safety or appearance of
the Properties.

Section 5. Use of Common Area. The Common Area shall not be
used@ for storage of supplies, personal property or trash or
refuse of any kind except in Common Area trash receptacles placed
at the discretion of the Board of Directors, nor shall the Common
Area be used in any way for the drying, shaking or airing of
clothing or other fabrics. Entrances, sidewalks, yards, drive-
ways, parking areas and other facilities in the Common Area shall
not be obstructed in any way nor shall they be used for other
than their intended purposes. In general, no activity shall be
carried on nor condition maintained by any Owner either on his
Lot or upen the Common Area which despoils the appearance of the
Properties.

Section 6. Signs. Except with the express permission of
the Association, no signs of any kind (except one sign per Lot of
not more than five square feet containing the words "“for rent" or
"for sale”) shall be displayed to the public view on any Lot or
on the Common Area except signs used by Declarant or its agent to

advertise the Properties during the construction ‘and sales
period. ] .

Section 7. Clotheslines, Trash Cans, Etc. All clotheslines,
equipment, garbage cans, service yards, woodpiles or storage
piles shall be kept screened by adequate planting or fencing so
as to conceal them from view of neighboring Lots and streets.
All rubbish, trash and garbage shall be regularly removed from
each Lot, and shall not be allowed to accumulakte therein.

Section 8. Gardening and Fencing in Common Area. No planting
or gardening shall be done (except within individual Lots), and
no fences, hedges or walls shall be erected or maintained upon
the Properties except such as are installed in accordance with
the initial construction of the buildings located thereon or as
approved pursuant to Article X hereof. It is expressly acknowl-
edged and agreed by all parties concerned that this paragraph is
for the benefit of all Members of the Association, and is neces-
sary for the protection of all Owners.

Section 9. Antennas. No exterior television or radio
antenna of any sort shall be placed, allowed or maintained upon
any portion of the improvements to be located upon the Properties
nor upcon any structure situated upon the Properties other than an
aerial for a master antenna system, should any such master system
or systems be utilized and require any such exterior antenna.

Section 10. Rules and Regulations. Reasonable rules and
regulations governing the use of the Properties may be made and
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amended from time to time the Board of Directors; provided,
however, that all suech rules and regulations and amendments
thereto shall be approved by a majority vote of the Owners before
such shall become effective. Copies of all such regulations and
amendments thereto shall be furnished by the Asscciation to all
members upon regquest.

Section 11. Wells and Septic Tanks. No well or septic tank
" shall be drilled or installed on any Lot.

Section 12. Excavation. No Owner of a Lot shall excavate
or extract earth from any Lot for any reason other than repair or
maintenance reasons. No elevation changes in any Lot shall be
allowed which materially affect the surface grade of surrounding
Lots or diminish the lateral support of any adjoining or sur-
rounding Lot.

Section I3. Decks, Screen Doors, Windows. Maintenance, upkeep
and repair of any floor surfaces of decks cr patios, screens and
screen doors, exterior door and window fixtures, and other hard-
ware shall be the sole responsibility of the individual Owner and
not in any manner the responsibility of the Association. Any
action necessary or appropriate to the proper maintenance and .
upkeep of the Common Area and facilities, including but not
iimited to, rvtecreation and parking areas and walks, shall be
taken by the Board of Directors or by its duly delegated repre-.
sentatives.

Section I4. Pipes, Wires, Etc. All fixtures and equipment

installed within a Lot, commencing at a point where the utility
lines, pipes, wires, conduits or systems enter the exterior walls
of a dwelling unit, shall be maintained and kept in repair by the
owner thereof. An Owner shall do no act or work that will impair
the structural soundness or integrity of other improvements or
impair any easement, nor do any act or allow any condition to
exist which will adversely affect any other Lot or its Owners.

ARTICLE XlI
RENTAL OF TOWNHOMES BY OWNERS

Townhomes shall not be rented by the Owners thereof for
transient or hotel purposes, which shall be defined as any rental
in which the occupants of the townhome occupy the same on a ren-
tal basis for periods of less than thirty (30) days or are pro-
vided customary hotel services, such as room service for food and
beverage, maid service, furnishing laundry and linen and bellboy
service. Other than the foregoing, the QOwners, including Dec-
larant, shall have the absolute right to lease or rent the same
subject to the covenants and restrictions contained in this Dec~
laration, the Kildaire Farms Declaration, applicable zoning ordi-
nances and regulations and the Bylaws.

ARTICLE XIV
VOLUNTARY CONVEYANCE OF LOT
The lien for assessments of the Association created in
Article V, Section 1, shall not be affected by any voluntary
conveyance of a Lot, and shall remain a continuing charge on the

land and a continuing lien which may be foreclosed as provided in
Article V, Section 8 hereof. Any grantee in a voluntary con-
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veyance shall be entitled to a statement from the Board of Direc-—
tors, setting forth the amount of the unpaid assessments against
the grantor due the Association and such grantee shall not be
liable for, nor shall the Lot conveyed be subject to a lien for,
any unpaid assessments made by the Association against the gran-
tor in excess of the amount therein set forth, :

ARTICLE XV

AMENDMENT OF DECLARATION

- Section 1. General. The covenants and restrictions of
this Declaration shall run with and bind the land for a term of
twenty (20) years from the date this Declaration is recorded in
the Office of the Register of Deeds of Wake County, after which
time said covenants and restrictions shall be automatically ex-
tended for successive periods of ten (10) years each 'unless an
amendment approving the termination of said covenants and re-
strictions, executed and recorded in accordance with the pro-
cedures set out in this Article XV, has been recorded in the
Office of the Register of Deeds of Wake County, North Carolina,
. at least three years prior to the end of such initial twenty-year
period or any such successive ten-{(10}) vyear period. This
Declaration may be amended upon the filing for record in the
. Office of the Register of Deeds of Wake County, North Carolina,
of an instrument in writing which sets forth specifically the
item or items to be amended and any new matter to be added, which
instrument shall have been duly executed hy: {i} during the
period ending twenty (20) years from the date this Declaration is
recorded, Owners holding not less than ninety percent (90%) of
the votes of the Members of the Association, and holders of not
less than ninety percent (90%) of the Institutional Mortgages
then in force with respect to the Lots:; and (ii) thereafter
Owners holding not less than seventy-five percent ({75%) of the
votes of the Members of the Association and holders of not less
than seventy-five percent (75%) of the Institutional Mortgages
then in force with respect to the Lots. Any amendment hereto
must be executed with the same formalities as this instrument and
must refer to the volume and page in which this instrument and
its attached schedules and exhibits are recorded and must contain
an affidavit by the President of the Association or an officer of
Declarant, as the case may be, that a copy of the amendment has
been mailed by certified mail to all Owners and all mortgagees
having a bona fide lien of record against any Lot. Any such
amendment shall be recorded and indexed in the name of the Asso-
ciation and each and every Owner.

Section 2. Amendment of Declaration Without Approval of Owners.
The Declarant, without the consent or Regulation of any approval
of any other Owner, shall have the right to amend this Declara-
tion to conform to the requirements of any law or governmental
agency having legal jurisdiction over the Property or to qualify
the Property or any Lots and improvements thereon for mortgage or
improvement loans made or insured by a governmental agency or to
comply with the requirements of law or regulations of any corpo-
ration or agency belonging to, sponsored by, or under the sub-
stantial control of, the United States Government or the State of
North Carolina, regarding purchase or sale in such Lots and
improvements or mortgage interests therein, as well as any other
law or regulation relating to the control of property, including,
without limitation, ecological controls, construction standards,
aesthetics, and matters affecting the public health, safety and
general welfare. A letter from an official of any such corpora-
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tion or agency, including, without limitation, the Veterans Ad-
ministration, U. S. Department of Housing and Urban Development,
the Federal Home Loan Mortgage Corporation, Govarnmenkt WNational -
Mortgage Association or the Federal National Mortgage Association
requesting or suggesting an amendment necessary to comply with
the requirements of such corporation or agency shall be suffi-
cient evidence of the approval of such corporation aor agency,
provided that the changes made substantially conform to such
request or suggestion.

No amendment made pursuant to this Section shall be
effective until duly recorded in the Wake County Registry. '
- Section 3. Amendment to Achieve Tax-Exempt Status. The De-
clarant, for so long as it shall retain control of the Associa-
tion, and, thereafter, the Board of Directors, may amend this
Declaration as shall be necessary, in its opinion, and without
the consent of any Owner, to qualify the Association or the Prop-
erties, or any portion thereof, for tax-exempt status. Such
amendment shall become effective upon the date of its recordation
in the Wake County Registry.

ARTICLE XV¥I
MISCELLANEQUS PROVISIONS

Section 1. Directors Appointed by Declarant. The initial Board
of Directors of the Association shall consist of not less than
three (3) persons appointed by Declarant. These persons may or
may not be employees of Declarant, and need not own or occupy a
Lot. Until these persons are replaced by elected Board members
at the first annual meeting of Members, they shall constitute the
Board of Directors of the Association and exercise all powers and
duties granted to the Board of Directors in the Bylaws. Said
Directors are further specifically authorized to fix the annual
assessments for periods through December 31, 1986 and enter into
a Management Agreement for the Association upon the terms, provi-
sions, conditions and limitations as are herein and in the Bylaws
provided for and upon such other terms and conditions as the
Directors may deem to be in the best interests of the Associa-
tion. {The Bylaws set forth additional rights of Declarant to
elect directors after the first annual meeting.) '

Section 2. Notices of Mortgages. Any Owner who mortgages
his or her Lot or his interest therein shall notify the Associa-
tion, in such manner as the Association may direct, of the name
and address of his mortgagee and thereafter shall notify the
Association of the payment, cancellation or other alteration in
the status of such mortgages. The Association shall maintain
such information in a book entitled "Mortgagees of Units".

Section 3. Copies of Naotices to Mortgage Lenders. Upon written
request to the Board of Directors of the Association, the holder
of any duly recorded mortgage on any Lot or interest therein
shall be given a copy of any and all notices permitted or re-
quired by this Declaration to be given to the Owner or owners
whose Lot or interest therein is subject to such mortgage.

Section 4. Covenuonts Running with the Land. Each Owner, by the
acceptance of a deed of conveyance for a Lot, accepts the same
subject to all restrictions, conditions, covenants, reservations,
liens and charges, and the jurisdiction, rights and powers cre-
ated or reserved by this Declaration, and all rights, benefits
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and privileges of every character hereby granted, created, re-
served, or declared, and all impositions and obligations hereby
imposed shall be deemed to be covenants running with the 1land,
and shall bind any person having at any time any interest or
estate in said land, and shall inure to the benefit of such per-
son in like manner as though the provisions of this Declaration
were recited and stipulated at length in each and every deed of
conveyance.

Section §. Construction and Enforcement. The provisions
hereof shall be liberally construed to effectuate the purpose of
creating, preserving and maintaining the development and opera-
tion of a residential townhouse community of the highest qual-
ity. Any Owner, the Association, Declarant or any Institutional
Lender may enforce these covenants and restrictions by any pro-
ceedings at law or in equity against any person or perscns vio-
lating or attempting to wviolate any covenant or restriction,
either to restrain or enjoin violation or to recover damages, ot
both. The Assocliation may bring any proceeding at law or in
equity to enforce any lien in their favor created hereby.

Whenever there shall have been built within the Prop-
erties any structure which is in violation of this Declaration,
the -Association, or its designated agents, may upon reasonable
notice to the Owner (or without notice if the violation creates
an immediate threat to the health, safety, or welfare of any
resident of the Properties) enter upon the property where such
violation exists, and abate or remove the same at the expense of
the Owner; provided, however, that the Association shall then, at
the expense of the Owner, make the necessary repairs or construc-
tion to ensure that the property and improvements where such
violation occurred are restored to the same condition in which
they existed prior to such violation, and any such entry, abate-
ment, removal or restoration and construction work shall not be
deemed a trespass. Any amounts expended by the Association in so
removing or abating any such violation and in restoring or re-
pairing said property shall immediately be deemed a special as-
sessment levied by the Association against such wviolating Owner
and such Owner's Lot, shall become a personal obligation of such
Owner and shall become a lien upon such Lot enforceable as under
the provisions of Article V, Section 8, hereof.

There shall be, and there is hereby, created and de=-
clared to be a conclusive presumption that any vioclation or
breach or any attempted violation or breach of any of the within
covenants or restrictions cannot be adequately remedied by action
at law or exclusively by recovery of damages. Any defaulting
party shall be liable for the costs of enforcement of such coven-
ants and restrictions, including without limitation attorneys'
fees and court costs.

Section 6. Waiver. No covenants, restrictions, condi-
tions, obligations, or provisions contained in this Declaration
shall be deemed to have been abrogated or waived by reason of any
failure to enforce the same, irrespective of the number of viola-
tions or breaches which may occur.

Section 7. Severability. The invalidity of any covenant,
restriction, condition, limitation or any other provision of this
Declaration, or of any part of the same, shall not impair or
affect in any manner the validity or enforceability of the rest
of the Declaration.
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Section 8, Time Limits. If any of the privileges, coven-
ants, restrictions or rights created by this Declaration shall be
unlawful or void for violation of (i) the rule against perpetu-
ities or some analogous statutory provision, (ii)} the rule re-
stricting restraints on alienation, or (iii) any other statutory
or common law rules imposing time limits, then such provision
shall continue only ‘until twenty-one (21) years after the death

of the survivor of Margaret Clayton Beacham, Thomas Breckenridge
Henson, and William Thompson Graves, Jr.

Section 9. Liability. Neither Declarant, nor any subsidi-
ary of Declarant, nor any employee, agent, successor or assign of
Declarant or any such subsidiary, shall be liable for any claim
of damage whatsoever arising out of or by reason of any actions
performed pursuant to or in accordance with any authority granted
or delegated to them or any of them by or pursuant to this
Declaration.

Section 10.  First Mortgagees: Right to Examine Association Books.
The holders of first morktgages or first Deeds of Trust on Lots

shall have the right to examine the books and records of the
Association.

Section 11. Loans to Associgtion. Declarant may, at its dis-
cretion, loan funds to the Association from time to time as re-
quired, .which loans shall be repayable with interest at eight
percent (8%) per annum as funds are available, but in no event
more than one (l) year from the date of advancement of funds.

Section 12. Failure of Association to Pay Taxes and Special Assessments
on Common Aree. In the event that the Association shall, contrary
to its obligation to do so, fail to pay the ad valorem taxes or
any special governmental assessments on the Common Area on or
before expiration of one hundred eighty (180) days from and after
the date on which the same shall become delinquent, then and in
such event, said taxes or assessments, together with any. interest
and penalties thereon shall be and become. a lien, on a pro rata
basis, upon the Lots covered hereby. Such liens may be fore-
closed by the governmental authority in the same manner as pro-

vided for foreclosure of liens for ad valorem taxes and assess-—
ments and public improvements.

: Section 13. Conveyance of Property to Association. It is under-
stood and agreed that Declarant, its successors and assigns,
shall convey the Common Area to the Association free and clear of
financial liens and encumbrances within sixty (60) days after the
time the first Lot is conveyed to a purchaser other than Declar-
ant. To the extent that any work or construction remains to be
done with respect to the Common Area, then and in such event
Declarant shall have theretofore delivered its contract and

undertaking to complete such work or construction, lien-free, to
the Association as the case may be.

Section 14. Declarant's Reservation of Rights. Declarant shall
have, and may reserve in any conveyance of the Common Area, a
non-exclusive easement in and to all streets, driveways, walkways
and parking areas, provided and designated for common use From
time to time, in the Common Area, subject, however, to such rea-—
sonable rules and regulations as may be established for their use
by the Association. Declarant shall also have the right and
easement to enter upon the Properties for all reasonable purposes
relating to the construction, protection, sale, repair, inspec-~
tion and renovation of any improvements constructed thereon. The
foregoing rights and easements shall continue for the term of
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this Declaration and shall be for the benefit of Declarant, its
successors and assigns, and their agents and employees.

Declarant's easements shall not be affected by any
amendment of this Declaration, unless expressly approved in a

written and recorded document by Declarant, its successors or
assigns.

Section 15. Management Agreements. The Association shall
have the right to enter into management agreements for the Prop-
erties. A copy of all such agreements shall be made available to
every Cwner. Any and all management agreements entered into by
the Association shall provide that said management agreement may
be cancelled, with or without cause prior to the expiration of
said agreement, by an affirmative vote of sixty percent (60%) of
the votes of the Owners.

Section 16. Emergencies.  In the event of any emergency
originating in or threatening any Lok, the managing agent or his
representative or any other person designated by the Board may
enter the Lot or improvements therein immediately, whether the
Owner is present or not, and in such event, the Association re-
serves the right to enter such Lot or improvements by force with-

out any liability to the Owner for any damage caused by such
forcible entry.

Section 17. Conflicts. - In the event there shall be any
irreconcilable conflicts between either this Declaration or the
Bylaws and the Kildaire Farms Declaration or the Bylaws of the KFP
Association, the provisions of the Kildaire Farms Declaration and
the Bylaws of the KF Association shall control. In the event of
any irreconcilable conflict between this Declaration and the
Bylaws, the provisions of this Declaration shall contrel. In the
event of any irreconcilable conflict between this Declaration or
the Bylaws and the Articles of Incorporation of the Association,
the provisions of the Articles of Incorporation shall control.

Section 18. Headings. The heading to each Article and
Section hereof is inserted only as a matter of convenience for
reference and in no way limits or describes the scope or intent
of this Declaration nor in any way affects this Declaration.

IN WITNESS WHEREOF, Lake Pine Associates, has caused

this Declaration to be executed this the day and year first above
written. '

.

oL . . LAKE PINE . ASSOCIATES, a North Carolina
A sy, i limited partnership
SSNCII0y ey L

By: CHATEAU CONSTRUCTION CORPORATION,
- general partner
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STATE OF NORTH CAROLINA

COUNTY OF WAKE

This !"f'tb day of may , 1986, personally came
before me EUGENE R. HAHN, who being by me duly sworn, says that
he 1is the President of CHATEAU CONSTRUCTION CORPORATION, a
general partner of LAKE PINE ASSQOCIATES, a North Carclina limited
partnership, and that the seal affixed to the foregoing
instrument in writing is the corporate seal of the corporation,
and that said writing was signed and sealed by him, in behalf of
said corporation, by its authority duly given. And the said
EUGENE R. HAHN acknowledged the said writing to be the act and
deed of said corporation.

) .
( ;;iéﬂ £ &Z: q/ ;ﬁu%gi@
Notary Public

My commission expires:

PO ALYy
S FUBLIC
Wtnkil COUNTY, B C.
%y Comimwsan Expires 3087

Wi et

Y
t
B Y

NORTH CAROLINA — WAXE COUNTY

The foregoing certificate af //f' ,{[fk.l_/ \;4 aﬂl M(é’/mz{
Iy

Notar{y){ies) Public is

(are) certified to be correct. This instrument and this certificate are duly registered al the date and time

and in the book and page shown on the first page hereol.
KEMNNETH C. WILKINS, Register of Deeds

By ’Dl a/)it.ﬂ, M

JAssk/ Depuly Register of Deeds
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EXHIBIT A

BEGINNING at a point in the centerline of Lake Pine Road, a
70-foot right-of-way, said Beginning point being located 1,011.29
feet North 13 deg. 58 min. 08 sec. East from the intersection of
the centerline of Cork Harbour Drive and Lake Pine Drive; runs
thence North 06 deg. 05 min. 44 sec. East 429.47 feet along the
centerline of Lake Pine Road to a point; runs thence leaving the
centerline of Lake Pine Road and along the southern line of Pod §
of Parcel BB of the Kildaire Farms Subdivision North 88 deg. 35
min. 44 sec. East 35.30 feet to a point, North 88 deg. 35 min. 44
sec. East 559.79 feet to a point and South 69 deg. 51 min. 59
sec., East 363.78 feet to a point in the high water line of a
future lake; runs thence with the high water line of a future
lake the following courses and distances:

South 15 deg. 29 min. 47 sec. West 65.47 feet to
South 03 deg. 00 min. 46 sec. West 108.44 feet to
South 04 deg. 41 min. 09 sec. West 48.12 feet to
South 17 deg. 18 min. 02 sec. West 37.67 feet to
South deg. 57 min. 46 sec. West 50.30 feet to
South deg. 41 min. 00 sec. West 25.67 feet to
South deg. 56 min. 17 sec. West 233.46 feet to
South deg. 32 min. 12 sec. East 37.98 feet to

point; thence
point; thence
point; thence
point; thence
.point; thence
point; thence
point; thence
point; thence

South deg. 09 min. S5ec, West 33,01 feet to
South deg. 55 min. sec. East 42.91 feet to
South deg. min. sec. East 55.10 feet to
South deg. min. sec. BEast 28.40 feet to
South deg. min. sec. East 23.12 feet to
South deg. min. sec. West 47.05 feet to a point; thence
South deg. min, sec. West 35.39 feet to a point; thence
South deg. min, sec. West 32,04 feet to a point; thence
North deg. min. sec. West 38.91 feet to a point; thence
North deg. min. 28 sec. West 136.54 feet to a point; thence
North deg. 27 min. 40 sec. West 101.66 feet to a point; thence
North deg. 16 min. 36 sec. West 133,81 feet to a point; thence
North deg. 32 min. 35 sec., West 66.18 feet to a point; thence
North deg. 44 min. 35 sec. West 48.66 feet to a point; thence
North deg. 45 min. 20 sec. West 142.75 feet to a point; thence
North deg. 51 min. 05 sec. West 62.69 feet to a point; thence
North deg. 24 min. 12 sec. West 38.99 feet to a point; thence
North deg. 53 min. 37 sec. West 37.50 feet to a point; thence
North deg. 22 min. 28 sec. West 50.55 feet to a point; thence
North deg. 54 min. 17 sec. West 66.74 feet to a point; thence
North deg. 07 min. 48 sec. West 16.34 feet to a point; runs
thence North 06 deg. 36 min. 38 sec. East 37.05 feet to a point;
runs thence North 67 deg. 41 min. 34 sec. West 107.19 feet to a
point in the centerline of Lake Pine Road, the POINT AND PLACE OF
BEGINNING, being all of Parcel BB -~ Pod 6 and containing 14.94417
acres as shown on that plat of actual survey entitled
"Harlon/Kildaire Farms Parcel 'BB' Pod 6", dated November 8,
1984, and prepared by James S. Murphy, Registered Land Surveyor.

point; thence
point; thence
point; thence
point; thence
point; thence

a
d
a
a
a
a
a
a
South deg. 18 min. 06 sec. West 32.23 feet to a point; thence
a
a
a
a
a
a
a

(A231)
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EXHIBIT B
PHASE I

BEGINNING at a point in the eastern right of way line of Lake
Pine Road having North Carolina Grid Coordinates N=732,922.357
and E=2,058,706.623, thence from the POINT AND PLACE OF BEGINNING
North 88 deg. 35 min. 44 sec. East 131.99 feet to a point; thence
South 08 deg. 36 min. 00 sec. East 141.75 feet to a point in the
northern right of way line of Chimney Rise Drive; thence along
and with the northern right of way line of Chimney Rise Drive the
following three courses and distances: North 69 deg, 34 min. 39
Sec. West 82.38 feet to a point; thence North 83 deg. 54 min. 16
Sec. West 62.00 feet to a point; thence in a westerly direction
along a curve to the right having a radius of 25.00 feet an arc
distance of 39,27 feet a chord of 35.36 feet and a chord bearing
of North 38 deg. 54 min. 16 sec. West to a point in the eastern
right of way line of Lake Pine Road; thence along and with the
eastern right of way line of Lake Pine Road North 06 deg. 05 min.
44 sec, East 74.50 feat to the POINT AND PLACE OF BEGINNING and
being all of Phase I - Chimney Rise Townhomes - Kildaire Farms
Subdivision as shown on a survey prepared by Black & Veatch dated
November 11, 1985,
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" EXHIBIT C

BYLAWS
- OF
CHIMNEY RISE HOMEOWNERS ASSOCIATION, INC.
ARTICLE 1
Definitions
Unless the context clearly indicates otherwise, any
capitalized term not otherwise defined in these Bylaws shall have
the same definition as in the Declaration of Covenants, Condi-
tions and Restrictions for Chimney Rise Townhomes dated

“laa! lE , 1986 and recorded in Book 3779 at Page 543 in

the office of the Register of Deeds Eor Wake County, North Caro-

lina ("Declaration”).

ARTICLE 2
Purposes and Authority
Section 2.1. Purpose. Chimney Rise Homeowners Associ-
ation, Inc. ("Association")} was formed solely for the purpose of
performing the obligations and exercising the rights of the Asso-

ciation set forth in the Declaration. The Association shall not

engage in any other activities.

Section 2.2  Authority. The BAssociation, its Board of
Directors, its officers and its members, shall at all times act
in conformity with the Declaration, the Articles of Incorporation

of the Association, these Bylaws and the Rules and Regulations

adopted by the Board of Directors pursuant to Article 5, Sec-

tion 5.14(d), of these Bylaws. In carrying out its purpose, the
Association shall have the authority and power to enforce the
provisions of these Bylaws and the Declaration, to levy and to
collect assessments in the manner hereinafter and therein pro-
vided, and to adopt, promulgate and enforce such Rules and Regu~-
lations governing the use of the Townhomes on the Lots and Common

Areas as its Board of Directors may deem to be in its best inter-

est.
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ARTICLE 3
Ofﬁces—Seqb—chulYear

Section 3.1 Principal Office—Registered Office. The initial
registered office of the Association shall be located at 101
Brady Court, Cary, North Carolina 27511. The Association may
change the registered office as it deems it necessary.

) Section 3.2 Other Offices. The Association may have
other offices at such other places within the State of North
Carolina as the Board of Directors may from time to time deter-
mine or as the affairs of the Association may require,

Section 3.3 Seal. The seal of the Association shall
contain the name of the Association, the word *"Seal," year of
incorporation and such other words and figures as desired by the
Board of Directors. When obtained, said seal shall be impressed

in the space below:
{SEAL)

Section 3.4 Fiscal Year. The fiscal yYear of the Associ-
ation shall be the calendar year, except that in the initijial year
of operation of the Association, the Ffiscal year shall commence
with the closing of the sale of the first Lot with a Townhouse

located thereon and shall end on December 31 of that year.

ARTICLE 4
Membership and Meetings

Section 4.1 Qualification. Membership in the Association

shall be confined to and consist of Owners. Membership shall be

appurtenant to and inseparable from Lot ownership.

Membership in the Association shall inure automatically
to Owners upon acquisition of the fee simple title, whether en-
cumbered or not, to any one or more Lots. The date of record-

ation of the conveyance in the Office of the Register of Deeds of

.—2_
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Wake County, North Carolina, of the Lot in question shall govern
the date of ownership of each particular Lot, In the case of
death, however, the ‘transfer of ownership shall occur on date of
death in the case of intestacy or date of probate of will in the
case of testacy. Until a decedent's will is probated, the Asso-
ciation may rely on the presumption that a deceased Owner died
i;testate. '

Section 4.2 Place of Meetings. All meetings of the mem-
bership shall be held at the registered office of the Association
or at such other place as may be designated from time to time by
the Board and included in the notice of meeting, provided that
all meetings shall be held within Wake County, North Carolina.

Section 4.3 Annual Meetings. The first annual meeting of
the Members shall be held on thé‘third Saturday in March, 1988
provided, however, elections for the Board of Directors shall not
be held until the time the Members, other than the Declarant, are
entitled to elect not less than one-third (1/3) of the members of
the Board of Diéectors as provided in Section 5.2 of these
Bylaws. Thereafter, the annual meetings of the members shall be
held on the third Saturday in March of each Year, at 10:00 a.m.,
Eastern Standard Time. At such meeting§ the Members shall trans-
act such business as may properly come before them, including the
election of thg Board of Directors as provided by Section 5.2 of
the Bylaws.

Section 4.4 Substitute Annual Meetings. IFf the annual meet-

ing shall not be held on the day designated by these Bylaws, a

substitute annual meeting may be called in accordance with the

provisions of Sections 4.5 and 4.6. A meeting so called shall be

designated and treated for all purposes as the annual meeting.
Section 4.5  Special Meeﬁngs. Special meetings of the

Members may be called at any time by the President, Secretary or

Board of Directors of the Association, or by any Member pursuant
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. to the written request of the holders of not less than twenty-

five percent (25%) of the Lots.

Section 4.6. Notice of Meetings—Waiver. Written or printéd
notice stating the time and place of the meeting shall be de-
livered not less than seven (7) nor more than sixty (60) days
before the date of any membership meeting, either personally or
bymmail, by or at the direction of the President, the Secretary
or other person calling the meeting, to each Member entitled to
vote at such meeting. If delivered personally, receipt of such
notice shall be signed by the Member, indicating the date on
which such notice was received by him. If mailed, such notice
shall be deemed to be properly given when deposited in the United
States Mail, postage prepaid apd addressed to the Member at his
or her post office address as it. appears on the records of the
Association as of the date of mailing such notice.

Notice given to any one tenant-in-common or tenant~by-
entirety of a Lot shall be deemed notice to all co-owners of such

Lot.

In the case of a special meeting; the notice of meeting
-shall specifically state the purpose or purpéses for which the
meeting is callea; but, in the case of an annual or substitute
annual meeting, the notice of meeting need not specifically state
the business to be transacted thereat unless such a statement is

" required by the provisions of Chapter 55A of the North Carolina

General Statutes.

Any Member may waive the necessity of formal notice to
him by signing a written waiver either before or after the meet-
ing. Upon execution of such a waiver, a Member shall not be

. - entitled thereafter to object to the holding of the meeting or

matters being passed upon at said meeting because of lack of

notice thereof.
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Section 4.7 Quorum. Except as otherwise provided in
these Bylaws or the Declaration, the presence in person or by
proxy of ten percent (10%) of the total number of Members enti-
tled to vote shall conscitute a quorum at all meetings of the
Members. If any meeting cannot be organized because a quorum has
not attended, or because the greater percentage of the membership
r;quired to constitute a quorum for particular purposes has not
attended (wherever the latter percentage of attendance may be
required as set forth in the Articles of Incorporation, these
Bylaws or the Declaration), the Members who are present, either
in person or by proxy, may adjourn the meeting from time_to time
without notice other than the announcement at the meeting, until
4 quorum, or the required percentage of attendance if greater
than a quorum, is present, so long as said adjournment is for
less than sixty (60) days.

The Members at any meeting at which a guorum is present
may continue to do business until adjournment, notwithstanding
the withdrawal of enough members to leave less than a quorum,
unless a higher percentage of votes is required.

Section 4.8 Voting Rights. The total number of votes of
all Members shall equal the total number of Lots in the Prop-
erties.

The vote of the Owners of a Lot owned by more than one
person or by a corporation or other entity shall be cast by the
one individual named in a certificate signed by all of the Owners
of the Lot and filed with the Secretary of the Assgciation, and
such certificate shall be valid until revoked by subsequent cer-—
tificate. If such a certificate is not on file, the vote of such
Owners shall not be considered for any purpose.

The owners of a life estate in a Lot shall be entitled

to cast the vote appurtenant to such Lot as against the owners of

4 reversion or remainder interest. The above provisions con-
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cerning one voter shall also apply to those owning joint or mul-
tiple life estates in any particular Lot.

Section 4.9 Proxies. Members may vote either in person
or by agents duly authorized by a written proxy executed by a
Member or by his duly authorized attorney-in-fact. A proxy is
not valid after the expiration of eleven (11) months from the
d#ée of its execution, unless the person executing it specified
therein the length of time for which it is to continue in force,
or limits its use to a particular meeting, but no proxy shall be
valid after ten {10) years from the date of its execution.
Unless a proxy otherwise provides, any proxy holder may appoint
in writing a substitute to act in his place.

Section 4.10 Majority Vote. The casting of a majority of
the votes represented at a meeting at which a quorum is present,
in person or by proxy, shall be binding for all purposes except
where a higher'percentage vote is required by the Declaration,

the Articles of Incorporation of the Association, or these

Bylaws.

Section 4.11 Actions wﬁhout<Meeﬁnd. Any action which.may

be taken at a meeting of the membership may be taken without a
meeting if a consent or ratification, 'in writing, setting forth
the action so taken or to be taken shall be signed by all Members
entitled to vote and such consent is filed with the Secretary of
the Association and inserted in the minute book of the Associa-
tion.

Section 4.12 Order of Business. So far as practical, the
order of business at any meeting of members shall be:

A. Calling of the roll and certifying of proxies;

B. Proof of notice of meeting or waiver of notice;

Reading and disposal of any unapproved minutes;

Election of Directors in the manner provided in
Section 6 of these Bylaws.

Reports of Qfficers;

—-f—
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Reports of Committees;
Unfinished business;
New b&siness; and
Adjournment.

Section 4.13 Voting by Members. Voting on all matters
except election of directors shall be by voice vote or by a show
of hands unless ten percent (10%) of the votes represented at the
meeting shall, prior to the voting on any matter, demand a ballot
vote on that particular matter.

Section 4.14 Voting Lists. At least ten (10) days before
each meeting of .Members, the Secretary of the Association shall
prepare an alphabetical list of the Members entitled to vote at
such meeting or hny adjournment thereto, with the address of each
such Member. This list shall be kept on file at the registeréd
office of the Association for a period of ten days pricr to such
meeting, and shall be subject to inspection by any Member at any
time during the usual business hours. This list shall also be
produced and kept. open at the time and place of the meeting and

shall be subject to inspection by any Member during the whole

time of the meeting.

ARTICLE 5
Board of Directors

Section 5.1 General Powers. The busirness and‘affairs of
the Association shall be managed by the Board of Directors.

Section 5.2 Number, Term and Qualification. The initial
Board of Directors will consist of the three persons whose names
are set forth in the Articles of Incorporation of Chimney Rise
Homeowners Assdciation, Inc. The wundertakings and contracts
authorized by the initial Board of Directors shall be binding

upon the Association in the same manner as though such undertak-

ings and contracts had been authorized by any Board of Directors

-7-
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. ’ - duly elected by the membership after the Declaration had Leen

recorded, so loing as such undertakings and contracts are within
the scope of the powers and duties which may be exercised by the
Board of Directors of the Association in accordance with the
Declaration, these Bylaws and the Articles of Incorporation of
the Association {("Townhome Documents").

From and after the date of the first annual membership
meeting there shall be three directors, all of whom will be
elected or appointed by the Declarant as provided herein.

Members other than the Declarant shall be entitled to elect
not less than a majority of the members of the Board of Directors

upon the earliest occurrence of any of the following:

{a) Five (5) years after the first sale of a Lot
in Chimney Rise by the Declarant has been closed; or

(b) The last day of the first three hundred
sixty-five (365) day period in which individuals or
entities, other than Declarant, have on e;ery day in
that entire period owned at least seventy-five percent

{75%) of the Lots in the Properties.

The Declarant, so long as it owns one or more Lots, shall
retain the right to elect at least one (1) director. Each
director so elected shall serve fqr a term of one (1).year or
until bis death, resignation, retirement, removal, or
disqualification, or until his successor is elected and
qualifies. Directors need not be members of the Association or

residents of North Carolina, and each director shall be at Jeast

twenty-one years of age.
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Section 5.3 Nominations, Nominations for election to
the Board of Directors, other than those directors elected by
Declarant as herein provided, shall be made by a Nominating Com-
mittee consisting of a Chairman, who shall be a member of the
Board, and two members of the Association. The Nominating Com-
mittee shall be appointed by the Board prior to each annual meet-
iﬁé of the members to serve from the close of such annual meeting
until the close of the next annual meeting and such appointment
shall be announced at each annual meeting. The Nominating Com-
mittee shall make as many nominations for election to the Beoard
of Directors as it shall in its discretion determine, but not
less thaﬁ the number of vacancies that are to be filled. Nomina-
tions may also be made from the floor at the annual meeting.

Section 5.4 Election of Directors. Election of Directors
shall be conducted in the following manner:

{a) The Declarant shall, at the beginning of the elec-
tion of the Board of Directors, select that number of the
members of the Board of Directors which it shall be entitled
to select in accordance with the terms of these Bylaws, and
upon such selection, by written instrument presented to the
meeting at which such election is held, said individuals so
selected by the Declarant shall be considered directors of
the Association, and shall thenceforth perform the offices
and duties of such Directors until their successors shall
have been elected in accordance with the provisions of these
Bylaws.

(b) All members of the Board of Directors whom the
Declarant shall not be entitled to select under the terms
and provisions of these Bylaws shall be elected by a
plurality (or excess of votes cast over those of opposing

candidates) of the votes cast at the Annual Meeting of the

members of the Association immediately following the selec-

-9
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tion of the members of the Board of Directors whom the
Declarant shall be entitled to select.

(c) Vacancies in the Board of Directors may be filled
until the date of the next annual meeking by the remaining
directors, except that should any vacancy in the Board of
Directors be created in any directorship previously filled
by any person selected by the Declarant, such vacancy shall
be filled by the Declarant's selection, by written instru-
ment delivered to any officer of the Association, of the
successor director to fill the vacated directorship for the
unexpired term thereof.

(d} At each annual meeting, the Members shall elect
the number of directors provided in these Bylaws. Every
Member entitled to wvote shall have the right to wvote a total
number ©of votes held by such Member as set out in Section
4.8 of these Bylaws, for as many persons as there are direc-
tors to be elected, fersons receiving the highest number of
votes shall be elected.

(e} In the event that the Deélarant, in accordance
with the rights herein established, selects any person to
serve on any Board of Directors of the Association, the
Declarant shall have the absolute right at any time, in its
scle discretion, to replace such person with another person
to serve on any Board of Directors. Replacement of any
person designated by the Declarant to serve on any Board of
Directors of the Association shall be made by written in-
strument delivered_to any officer of the Association, which
instrument shall specify the name of the person to be
replaced and the name of the person designated as successor
to the person so removed from the Board of Directors. The

removal of any director and designation of his or her suc-

cessor shall be effective immediately upon delivery of such

-10-
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written instrument by the Declarant to any officer of the
Association.

(£} Any director (other than a director selected by
the Declarant) may be removed from the Board, with or with-
out cause, by a majority vote of the Members of the Assoc-
iation at any special or regular meeting of the member-
ship. "Majority vote" shall mean the vote of a majority of
Owners, voting in accordance with these Bylaws. If any
Directors are so removed, new directors may be elected by
the membership at the same meeting.

Section 5.7 Vacancies. Except as otherwise provided in

Section 5.6 hereof, a vacancy occurring in the Board of Directors
may be filled by a majority of the remaining directors, though
less than a quorum, or by the sole remaining director; but a
vacancy created by an increase in the authorized number of direc-
tors shall be filled only by election at an annual or substitute.
annual meeting or at a special meeting of Members called for the
purpose or by unanimous consent of the Members withoﬁt meeting.
The Members may elect a director at any time to £ill any vacancy
not filled by the directors. As indicated in Section 5.6(£f), the
membegship shall have the right to'fiil any vacancy created by
the membership's removal of a director.

Section 5.8 Chairman. There may be a Chairman of the

Board of Directors elected by the directors from their number at
any meeting of the Board. The Chairman shall preside at all
meetings of the Board of Directors and perform such other duties
as may be directed by the Board. In the absence of the Chairman,
the President shall preside at all meetings of the Board of

Directors.

Section 5.9 Compensation. Directors® fees, if any,

shall be determined by the Members of the Association. Each

Director shall be reimbursed for reasonable out-of-pocket ex-
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penses incurred and paid by him on behalf of the Association.
Each Director, by assuming office, waives his right to iﬁstitute
suit against or make .claim upon the Association for compensation
based upon guantum meruit, if no fees are set by the Members.

Section 5.10 Loans to Directors and Officera. No lcans shall

be made by the Association to its directors or officers. The
di;ectors of the Association who vote for or assent to the making
of a loan to a director or officer of the Association, and any
officer or officers participating in the making of such loan,
shall be jointly and severally liable to the Association for the
amount of such loan until the repayment thereof.

Section 5.11 Meetings of Directors.

(a) Organizational Meetings. Immediately aft".er each annual
meeting of Members of the Association, the newly elected (or
selected) directors and those directors whose terms hold
over shall hold an organizational meeting for the purpose of
electing officers and transacting other business. Notice of .
such meetings need not be given.

(b) Regular Meetings. Regular Meétings shall be held at
least monthly without notice, at such hour ana place as may
be fixed from time to time by Tesolution of the VBoard.
Should such meeting fall uponrn a legal holiday, then that
meeting shall be held at the same time on the next day which
is not a iegal holiday.

(c) Special Meetings. Special meetings shall be held
when called by the President of the Association,‘or by any
two directors, after not less than three nor more than
thirty days' written noticg to each director.

{d) Notices of Special Meetings. Written notice stating the
time and place of the meeting shall be delivered not less
than three nor more than fifteen days before the date of the

meeting. The notice provided for herein may be waived by

-12-




aoer 3123 meeDdB

written instrument signed by those directors who do not
receive said notice. Notices shall be deemed received upon
the happening of any one of the following events: (1) one
day following deposit of same in the United States mails
with proper postage paid and addressed to the director at
his last known address on file with the Association, (2)
deposit of same in his mail box at Chimney Rise Townhomes,
should he reside there, or (3} delivery to the director.
Attendance by a director at a meeting shall ceonstitute a
waiver of notice of such meeting unless the director gives a
written stateﬁent at the meeting to the person presiding in
which he objects to the transaction of any business because
the meeting is not lawfully called.

(e} Quorum. A majority of the directors then holding
office shall constitute a qguorum for the transaction of
business and every act or decision done or made by a
majority of the directors present at a duly held meeting at
which a quérum is present shall be regarded as the act or
decision of the Board. A majority of the directors present
at a meeting duly held, whether or not a quorum is present,
may adjourn such meeting from time to time. If any meeting
is adjourned for lack of a guorum or without completing the
business scheduled to come before the meeting, notice of the
time and place to which such meeting is adjourned need not
be given if the time and place to which such meeting is
adjourned are fixed and announced at such meeting. At each
meeting of the Board at which a quorum is present, all ques-
tions and business shall be determined by a majority vote of

those present, except as may be otherwise expressly provided

in the Declaration, Articles of Incorporation or these

Bylaws.




Section 5.12 Action without Meeting. The directors shall
have the right to take any action in the absence of a meeting
which they could take at a meeting by obtaining the writteﬁ ap-
proval of all the directors. Any action so approved shall have
the same effect as though taken at a meeting of the directors.
Said written approval shall be filed with the minutes of the

'pféceedings of the Board, whether done before or after the action
s0 taken,

Section 5.13 Presumption of Assent. A director of the
Association who is present at a meeting of the Board of Direc-
tors, at which action on any Association matter is taken, shall
be presumed to have assented to the action taken unless his con-
trary vote is recorded or his dissent is otherwise entered in the
minutes of the meeting or unless he shall file his written
dissent to such action with the person acting as the secretary of
the meeting before the adjournment thereof or shall forward such
dissent by registered mail to the Secretary of the Asscciation
within-three (3) days after the adjournment of the meeting. Such
right to dissent shall not apply to a dlrector who voted in favor
of such action.

Section 5.14 Powers and Duties. The Board of Directors
shall have all powers and duties necessary for it to carry out
the purposes of the Association as set forth in Section 2.1 here-
of and in the Artlcles of Incorporation of the Association except
such powers and duties as by law or by the Townhome Documents may
not be delegated by the Owners to the Board. The powers and
duties to be exercised by the Board shall include, but shall not
be limited to, the following:

(a} Ownership, operation, care, upkeep, maintenance

and replacement of the Common Area;

{b) Determination of the funds required for operation,

administration, maintenance and other affairs of the Prop-
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erties and collection of the Assessments from the Owners, as
provided in the Declaration;

(c) Employment and dismissal of personnel necessary
for the efficient operation and maintenance of the Common
Area and performing the other obligations of the Association
set forth in the Declaration;

(d) Adoption of Rules and Regulations covering the
details of the operation and use of the Common Area. This
power shall include the authority to enforce by legal means
or proceedings the provisions of the Townhome Documents;

(e} Suspension of the voting rights and rights to usge
of the Common Area as provided in Article V, Section 8, of
the Declaration;

(£) Opening of bank-accounts on behalf of the Assoc~
iation and designating the signatories required therefor;

(g} Purchasing, leasing or otherwise acquiring in the
name of the Association, or its designee, Lots as and if

permitted by the Declaration;

(h) Purchasing Lots at foreclosure or other judicial

sales in the name of the Association, or its designee, with
the unanimous consent of all Owneés except the Owner of the
Lot in guestion;

(i) Selling, leasing, mortgaging, voting the votes
appurtenant (other than for the election of directors), or
otherwise dealing with Lots acquired by the Association or
its designee;

(3) Granting licenses for vending machines;

{k) Obtaining insurance for the Common Area and, at
its election, the Townhomes on the Properties;

(1) Authorizing the execution and delivery by officers
of the Association of contracts, agreements and other docu-~

ments in furtherance of the Declaration and these Bylaws;
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(m) Keeping detailed, accurate records in chrono-
logical order of the receipts and expenditures affecting the
Common Area, specifying and identifying the maintenance and
repair expenses of the Common Area and any other expense
incurred. Both said records and the vouchers accrediting
the entries thereupon shall be available for examination by
all the Owners, or their duly authorized agents or attor-
neys, at convenient hours on working days that shall be set
and announced for general knowledge. All books and records
shall be kept in accordance with good and accepted account-
ing practices and an outside audit shall be made at least
once a year; |

(n) Obtaining appropriate fidelity bond coverage,
which coverage shall be required by the Directors, for any
person or entity handling funds of the Association, includ-
ing, but not limited to, employees of any contractor ob-
tained to manage the Association properties pursuant to
subparagraph (g) hereof;

{0} Keeping a complete record.of the minutes of all
meetings of the directors and membership, in which minute

"book shall be inserted action thken by the directors or
members by consent without meeting; and

(p) Supervising all officers, agents and employees of
the Association and insuring that their duties are properly

performed.

(g) Contracting for the management of the Association

properties and to designate such contractor all of the

powers and duties of the Association, except those which may
be regquired by the Declaration or these Bylaws to have
approval of the Board of Directors or membership of the

Association, all in accordance with Article XVI Section 15

of the Declaration.
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ARTICLE 6
Officers

Section 6.1  Enumeration of Officers. The officers of the
Association shall consist of a President, a Secretary, a
Treasurer and such Vice Presidents, Assistant Secretaries, Assis-
tant Treasurers and other officers as the Board of Directors may
from time to time elect. Except for the President, no officer
need be a member of the Board of Directors.

Section 6.2 Election and Term. The officers of the Asso-
ciation shall be elected annually by the Board of Directors.
Such elections shall be held at the first meeting of the Board
next following the annual or substitute annual meeting of the
members. Each officer shall hold office until his death, resig-
nation, removal or until his successor is elected,

Section 6.3 Removal. Any officer elected or appointed
by the Board of Directors may be removed by the Board whenever in
its judgment the best interest of the Association will be served
thereby.

Section 6.4 Vacancy. A vacancy'in any office may be
filled by the election by the Board of Directors of a successor
to such office, except as otherwise herein provided. Such elec-
tion may be held at any meeting of the Board. The officer
elected to such vacancy shall serve for the remainder of the term

of the Officer he replaces.

Section 6.5 Multiple Offices. The person holding the
office of President shall not also hold the office of Secretary
or Treasurer at the same time. Any other offices may be simul-
taneousl} held by-one person.

Section 6.6 President. The President shall be a member
of the Board of Directors and shall be the chief execukive

officer of the Association and shall preside at all meetings of

the members. In the absence of an elected chairman, he shail

_17...
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also preside at all meetings of the Board of Directors. He shall
see that the orders and resolutions of the Board of_Directors are
carried out; he shall sign all written instruments regarding the
Common Area and shall co-sign all checks and promissory notes, if
any. He shall have all of the general powers and duties which
are incident to the office of President of a corporation organ-—
ized under Chapter 55A of the North Carolina General Statutes in
the supervision and control of the management of the Association
in accordance with these Bylaws and the Declaratiocn.

Section 6.7 Vice Presidents. The Vice Presidents in the
order of their election, unless otherwise determined by the Board
of Directors, shall, in the absence or disability of the Presi-
dent, perform the duties and exercise the powers of that
office. In addition, they shall perform such other duties and
have such other powers as the Board of Directors shall prescribe.

Section 6.8  Secretary. The Secretary shall keep the
minutes of all meetings of Members and of the Board of Directors;
he shall have charge of such books and papers as the Board of
Directors may direct; he shall, in generél, perform all.dutieé
incident to the office of Secretary of a corporation organized
under Chapter 55A of the North Carolina General Statutes.

Section 6.9 Treasurer. The Treasurer shall have the
responsibility for the Association funds and securities and shall
be responsible for keeping full and accurate financial records in
books of account showing all receipts and disbursements, and for
the preparation of all required financial statements. He shall

co-sign all checks and promissory notes of the Association; shall

cause an annual audit of the Association books to be made by a

public accountant at the completion of income and expenditures to
be presented to the membership at its annual meeting; and shall
deliver a copy of each to the Members, He shall perform all

duties incident to the office of Treasurer of a corporation
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organized under Chapter 55A of the North Carolina General
Statutes.

Section 6.10 Assistont Secretaries and Treasurers. The Assis—
tant Secretaries and Assistant Treasurers shall, in the absence
or disability of the Secretary or the Treasurer, respectively,
perform the duties and exercise the powers of those officers, and
tﬁéy shall, in general perform such other duties as shall be
assigned to them by the Secretary or the Treasurer, respectively,
or by the President or the Board of Directors.

Section 6.11 Loans to Officers. The Association shall not
make any loans, either directly or indirectly, to any officer of
the Association. Any officer or officers participating in the
making of any such loan shall be jointly and severally liable to
the Association for the amount of such loan until the repayment
thereof. Nothing herein is intended to oﬁherwise limit the
liability of Directors in connection with such loans. (See Sec-
tion 5.9)

Section 6.12 Compensation. No officer shall receive
any cuompensation from the Association for.acting as such. Pro-
vided, however, each officer shall be reimbursed for reasonable
out-of~pocket expenses incurred and paiﬁ by him on behalf of the
Association.

Section 6.13 Indemnification of Directors and Officers. Each
director and officer of the Associétion, and each former director
and former officer of the Association, shall be indemnified by
the Association against the costs and expenses reasonably
incurred by him in connection with the defense of any pending or
threatened action, suit or proceeding, criminal or civil, to
which he is or may be made a party by reason of his being or
having been such director or officer of the Association {whether

or not he is a director or officer at the time of incurring such

costs and expenses), except with respect to matters as to which

—~19~




300 3 129 766553

he shall be adjudged in such action, suit or proceeding to be

liable for willful misfeasance or malfeasance in the performance

of his duty as such director or officer. In case of the settle-

ment of any action, suit or proceeding to which any director or
officer of the Association, or any former director or officer of
the Association, is made a party or which may be threatened to be
‘b;ought against him by reason of his being or having been a
director or officer of the Association, he shall be indemnified
by the Association against the costs and expenses {including the
cost of settlement) reasonably incurred by him in connection with
such action, suit or proceeding (whether or not he is a director
or officer at the time of incurring such costs and expenses), 1if
(a) the Association shall be advised by independent counsel that,
in such counsel's opinion, such director or officer did not
commit willful misfeasance or malfeasance in the performance of
his duty as such director or officer with respect to the matters
covered by such action, suit or proceeding, and the cost to the
Association of indemnifying such director or officer (and all
other directors and officers, if any, entiéled to indemnification
hereunder in such case) if such action, suit or proceeding were
carried to a final adjudication in their favor could reasonably
be expected to exceed the amount of costs and egxpenses to be
reimbursed to such directors and officers as a result of such
settlement, or (b) disinterested Association members entitled to
exercise a majority of the voting power shall, by vote at any
annual or special meeting of the Association, approve such
settlement and the reimbursement to such director or officer of
such costs and expenses. The phrase "disinterested members"
shall mean all members of the Association other than (i) any
director or officer of the Association who at the time is or may
be entitled to indemnification pursuant to the foregoing provi-

sions, (ii) any corporation or organization of which any such
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director or officer owns of record or beneficially ten percent
(10%) or more of any class of voting securities, (iii) any firm
of which such director or officer is a partner, and (iv) any
spouse, child, parent, brother or sister of any such director or
officer. 'The foregeing rights of indemnification shall inure to
the benefit of the heirs and legal representative of each such
éirector or officer, and shall not be exclusive of other rights
to which any director or officer may be entitled as a matter of
" 1aw or under the Declaration, any vote of the Association members
or any agreement., The Board may purchase and maintain such Di-
rectors' and Officers' Liability Insurance as it shall deem ap-
propriate, and premiums for. such insurance policies shall be

deemed for all purposes proper. expenses of the Association.

ARTICLE 7

Amendments
Section 7.1 Amendments. Subject to the provisions of
Section 7.2 hereof, the Bylaws may be amended at any time by an
| instrument in writing signed and acknowledged by Owners holding
ninety percent (90%) of the votes of the Association (which per-
centage amount shall be reduced to s?venty—five percent (75%)
from and after the twentieth anniversary of the date of recording
of the Declaration in the Wake County Public Registry) and the
holders of Institutional Mortgages on Lots which have at least
fifty-one percent (51%) of the votes of all Lots subject to In-
stitutional Mortgages, which instrument shall be effective only
upon recordation in the Office of the Register of Deeds of Wake
County, North Carclina. Provided, however, where a unanimous
vote in the Association is required for the Association to take
or refrain from taking a specific action, as set forth in these
Bylaws, no amendment of the subject bylaw shall be made unless
and until the Owners holding one hundred percent (100%) of the

vote in the Association execute said amending instrument. All

-21-
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persons or entities who own or hereafter acquire any interest in
the Properties shall be bound to abide by any amendment to these
Bylaws upon the same being passed as provided herein and duly set
forth in an amended Bylaws, duly recorded as provided herein.

Section 7.2 Limitations on Amendment. Notwithstanding the

foregoing, the following limitations or right to amend shall
apply:

(a) No alteration, amendment or modification of the
rights and privileges granted and reserved hereunder in
favor of the holders of Insﬁitutional Mortgages on any Lot
or Lots shall be made withouf prior written consent of one
hundred percent (100%) of all holders of Institutional Morkt-
gages on Lots being first had and obtained.

{b}Y No alternation; amendment or modification of the
rights and privileges granted and reserved hereunder in
favor of the Declarant (including any change in the number
of directors so long as the Declarant retains an existing or
prospective right to select any directors) shall be made

without the written consent of the Declarant being first had

and obtaihed.

ARTICLE 8

Misceilaneous
Section 8.1 Severability. Invalidation of any covenant,
condition, restriction or other provision of these Bylaws shall

not affect the validity of the remaining portions thereof which

shall remain in full force and effect.

Sectioﬁ 8.2 Cender, Singular, Piural. Whenever the context
so permits, the use of the singular or plural shall be inter-
changeable in meaning and the use of any gender shall be deemed
to include all genders.

Section 8.3 Construction. The provisions of the Town-

home Documents shall be libérally construed to effect their

-2~
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nurpose of creating a uniform plan of Townhome ownership. The
Section headings are for convenience of reference only and shall
not be considered part of the Declaration or kthese Bylaws.

Section 8.4 Parliamentary Rules. Robert's Rules of Order
(latest editionf shall goavern the conduct of corporate proceed-
ings, so long as the same are not in conflict with the Articles
of Incorporation, the Declaration, these Bylaws or with the laws
of the State of North Cafolina.

Section 8.5 Notices and Disclosures to Mortgages. So long as
any lender shall hold an Institutional Mortgage upon or shall be
the Owner of any Lot as the result of foreclosure or sale in lieu
of foreclosure with respect to an Institutional Mortgage, such
lender shall have the following rights:

(a) To be given no; less than seven (7) days' prior
written notice by the Association of any meeting of the
Members, which notice shall state the purpose of such meet-
ing unless it is an annual meeting; and to designate a
representative to attend.

(b) To receive written notice of default (which has

continued for thirty (30) days) by any Owner owning a Lot

encumbered by an Institutional Moftgage held by the lender,
such ' notice to be sent to the place which it may designate
in writing.

(c)' To be given written notice of any loss to or tak-
ing of the Common Area if. such loss or taking exceeds
$10,000.00 or damage to a Lot in excess of $1,000.00.

{(d) To be given written notice of any condemnation or
eminent domain proceeding or proposed acquisition.by a con-
demning authority.

Whenever any lender desires the provisions of this

Section to be applicable to it, it shall give written notice of

such fact to the Association, identifying the Lot upon which any
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such lender holds any mortgage, or identifying any Lot owned by
it, together with sufficient facts to identify such mortgage and
which notice shall designate the place to which notices are to be

given by the Association to such lender.
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