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NORTH CAROLINA TOWN OF WAKE FOREST
STORMWATER CONTROL FACILITIES/BMPs
COUNTY OF WAKE OPERATION AND MAINTENANCE
AGREEMENT
THIS AGREEMENT (the “Agreement”), is hereby made and entered into this day of
lvbt X 2029 fthe “Effective Date”), by and between
LIVE OAKS HOMEOWNERS ASSCCIATION ING GO FEM ING L a .

(the “Permittee”) and the Town of Wake Forest, a North Carolina mouaicipal corporation (the “Town”).

WITNESSETH:

WHEREAS, the Town has adopted through the Unified Development Ordinance certain stormwater
management regulations applicable to the property owned by Permittee located in the Town of Wake Forest, North
Carolina and known as LveOsks {the “Property”), a legal description of which
Property is attached hereto as Appendix A and incotporated herein by reference; and

WHEREAS, such stormwater management regulations, including but not limited to the Town of Wake
Forest Unified Development Ordinance, Chapters 6, 12 and 15, as may be amended, modifted, or supplemented
from time to time (collectively, the “SCM Regulations™), require the Permittee to provide for, operate and maintain
engineeted stormwater control measures and stormwater treatment practices, also referred to as Best Management
Practices, or BMPs (collectively, “SCMs™), to control the adverse effects of increased post-development stormwater
funoff and nonpoint and point source pollution associated with new development and redevelopment; and

WHEREAS, to sa.tisfy the requirements of the SCM Regulations, Petmittee has constructed, or intends to
construct, certain SCMs serving the Property, ot portions of the Property (the “Facility” or “Facilities™), the
boundades and general description of such Facthties being descrbed in Appendix B attached hereto and
incotporated herein by reference; and

WHEREAS, Permittee is required to operate and maintain the Facilities in accordance with the SCM
Regulations and all other applicable laws; and

WHEREAS, the SCM Regulations futther require Permittee to enter into this Agreement priot to the
conveyance or transfer of any lot or bulldmg site to be sexved by the Facilities, and pror to issuance of any permit
for development or redevelopment requiring the Facilities; and

NOW, THEREFORE, for and in consideration of the premises and the approval by the Town of the
development activities on the Property, the Penmittee does heseby covenant and agree with the Town that the
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Property and Facilities shall be held, operated, maintained, and encumbered pursuant to the covenants and
conditions heteinafier set forth. ‘

1. Primary Responsibility. Notwithstanding anything herein to the contraty, Permittee covenants and
agtees that it will not convey, transfer, assign, lease, or otherwise release ot relinquish ownership or control of the
Facilities, in whole or in part, (referred to hetein as 2 “conveyance”), including a conveyance to ant Association (as
defined in Section 4), vntil Final Acceptance (as defined in Section 2) has occurred. Once Final Acceptance has
occutred, a conveyance of the Facilities shall be permitted (i) upon prior written notice thereof to the Town, and (i1)
provided that any such transferee or assignee assumes all obligations under this Agreement. Once a conveyance has
occurred in accordance with this Section, all references herein to “Permittee” shall be deemed to refer to such
permitted transferee or assignee. ‘

2 Final Acgeptance. Upon completion of the Facilities, Permittee shall request an initial warranty
inspection from the Town. Once the Facilities pass the initial warranty inspection (“Initial Acceptance”), as
determined by the Town in its sole and reasonable discretion, the Permittee shall submit the following to the Town:

(a) A set of acceptable as-built drawings; and

)] A written warranty against defects which shall guarantee the material and workmanship
of the Facilities for a period of not less than one (1) year from the date that both Initial Acceptance and the
Town’s receipt of the as-built drawings required by subsection (a) has occurred (the “Warranty Period”).

Upon the expiration of the Warranty Pesiod, Permittee shall request a final inspection of the Facilities by the Town.
Until such time that the Facilities pass final inspection (“Final Acceptance™), as determined by the Town inits sole
and reasonable discretion, Permittee shail bave primary responsibility for carrying out the provisions of this
Agreement. ,

3. Operation and Maintenance. Permittee shall operate, maintain, repair, and, if necessarty,
reconstruct the Facilities in accordance with the provisions below:

(2) Maintenance of the Facilities shall be at least in accordance with the minimum standards
and instructions fot the specific type of SCMs, as set forth in the NCDEQ Stormwater Design Manual
including any and all subsequent tevisions thereto (the “Manual”).

&) Beginning one (1) year from the date of as-built certification and cach year theteafter on
or before the date of the as-built certification, or such other date as mutually agreed to by the parties herein,
Permittee shall submit to the Town for its review and approval: (i) 2 certification, sealed by a cerfified
inspector, that an inspection of the Facilities has been performed and that the Facilities are functoning as
intended; and (i) 2 cettification by the Permittee that (1) all required maintenance activities have occurred
in accordance with this Agrecment and the SCM Regulations; (2) all necessaty non-routine maintenance has
been listed and performed, if any; and (3) the Operation and Masntenance Plan is adequate to ensure optimal
functioning of the Facilities, or that changes ate secommended (collectively, the “SCM Certification™).

(© An Operation and Maintenance Plar shall be signed by the Permittee and submitted to the
"Town prior to apptoval of this Agreement. Changes to the Operation and Matntenance Plan shall be submitted
with the SCM Certification, i requited to maintain optimal fanctioning of the Facilities or to remain in
compliance with the maintenance recommendations of the Manual. Proposed changes toithe Operation and
Maintenance Plan are subject to approval by the Town. Additional information may be tequired for reporting
purposes, as directed by the Town Engineer ot designee.

@ Landscaping of the area atound the Facilities shall not reduce the capacity or hinder
operation and maintenance of the Facilities. Landscaping shall be maintained to ensute that Tandscape
materials live and prosper. Re-vegetation and stabilization of areas may be required by the Town Engineer
or designee. Notwithstanding the foregoing or anything herein to the contrary, Permittee shall be permitted
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to assign its landscaping maintenance responsibilities to an Association (as defined herein below) pror to
Final Acceptance.

{e 'The Facilities shall be maintained in 2 manner so as to control insects, odors and algac as
determined necessary by the Town Engineer or designee.

) Any fencing, or other safety and security measures, shall be maintained in good condition.
If no fencing, or other safety and security measures, are included with the otiginal construction, thea such
measutes shall be added at the Permittee’s expense and at such time as the Town Engineer or designee
reasonably determines that such safety and security measuges are necessaty. Safety and security measutes
may inclnde, without limitation, warning signs, fences, grates, and other simnilat featutes.

() Necessary non-routine maintenance actions shall be performed in a timely manner so as
to ensute continuous performance of the Facilities. All non-routine maintenance activities shall be noted
in the annual SCM Certification.

4. Requirements for Conveyance to an Association. In addition to all other terms and conditions set
forth in this Agreement, any conveyance of the Facilities, in whole or in patt, to any homeownet’s association,
propetty ownier’s association, or similar entity (“Association”) shall be subject to the following terms and conditions:

(@) Prior to any conveyance of the Failities from the Permittee to an Association, Permittee
shall revise, if not already addressed thetein, the Operation and Maintenance Plan to include an estimated anomal
maintenance budget for the Facilities.

(b) Upon conveyance of the Facilities from the Permittee to an Association, such Association
shall continously operate and maintain the Facilities in accordance with this Agreement and the SCM
Regulations.

(© If the Facilities ate not performing adequaicly or as intended or ate oot propetly
maintained by the Association, the Town may remedy the sttuation, and in such instance the Town shall be
fully reimbursed by the Association and its members within thirty (30) days of the Town's request thereof.
The Town shall be permitted to recover from the Association and its members any and all costs the Town
expends to maintain ot tepair the Facilities or to correct any operational deficiencies. Failure to pay the
‘Town alt of its expended costs, aftet thirty (30) days wiitten request thereof, shall constitute a breach of this
Agreement. The Town shall thereafier be entitled to bring an action against the Association and its members
to pay, ot foreclose upon, the licn hereby authorized by this Agreement against the Property, ot both, in
case of a deficiency. Interest, collection costs, and attorney fees shall be added to the recovery.

Notwithstanding the fosegoing or anything herein to the contraty, under no circumstances shall conveyance to an
Association occur until such time that Final Acceptance has occurted.

5. Right of Inspection by Town. The Permittee hereby grants the Town the rght, privilege and
easement over, upon and across the Property lying between any public street or right of way and the Facilitics for
the purpose of inspecting, monitoring, cotrecting, repaiting, replacing, reconstructing; or maintining the Facilides
as provided in this Agreement; however, in no case shall the right of entry, of itsclf, confer an obligation on the
Town to assume responsibility for the Facilities, or any portion thereof. This right, privilege and easement is
appurtenant to and shall run with the Property and the Facilities.

6. No Liability. Notwithstanding anything herein to the contrary, under a0 circumstances shall the
Town be obligated to maintain or repair the Facilities, nor shall the Town be liable to any person for the condition
ot operation of the Facilities. In addition, the Permittee shall inderanify and hold harmless the Town for any costs
and injusies arising from ot related to the Facilities, unless the Town has agreed in writing to assume maintenance
tesponsibility for the Facilities and has expressly accepted dedication of any and all rights necessary to carty out that
maintenance. : :
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7. Remedies for Viglations of this Agreement.

(a) If the Permittee shall fail to satisfactorily maintain or repait the Facilities as set forth
herein, or otherwise violates this Agreement, the Town may otder the Permittee to undertake necessary
actions to cotrect such violation. If the Permittee fails to comuply with such order within (30) days from the
date thereof, the Town, in its sole discretion, may enter the Property and petform all necessary work to
place the Facilities in proper working coadition. The full cost of performing the work shall be a lien on the
Property as provided in N.C.G-S. § 160A-193. In such event, the Town shall assess against Permittee all of
its related costs and expenses (including but not limited to employee time, matenials and supplies, vehicle
and equipment use, administrative expenses, plus all contract costs, if required for repairs, design o
inspection) and the Pesmittee hereby agrees to timely pay the same. Where the Permittee is the sole owner
of the development, if this total amount is not paid in full within three (3) months of the assessment, then
such amount shall be a continuing licn on the Property. Whese there is more than one owner of record of
the Property, and if the total amount is oot paid in foll to the Town within thiee (3) months of the
assessment, then each owner of record shall become persopally liable for such owner’s proportionate share
of the assessment. If the proportionate share of the assessment is not patd in full by each such owner within
thirty (30) days following receipt of notice thereof from the Town, then such amount shall be a continuing
lien on the property owned by each owses, such owner’s heits, devisees, personal tepreseqtatives, successors
and/or assigns.

(b) The Town shall have the right to bring an action against the Penmittee and/or each
individual owner to recover all sums due, including its expenses, damages and its reasonable attorney fees,
seek injunctive and equitable relief, and/or such other and further telicf as may be just and appropriate.

(© 'The remedics provided by this paragraph ate cumulative and ate in addition to any other

remedies provided by law.
8. Mugicipal Authority. Nothing contained in this Agreement shall in any way diminish, limit, ot

restrict the right of the Town to enforce any of its ordinances as authotized by law.

9. No Waives of Breach. In the event of a breach of any term of this Agreement, any delay or failure
on the part of the Town to exercise any rights, powers, or remedics herein provided shall not be construed as a
waiver theteof of acquiescence of such breach or any future breach.

10. Amendments. This Agteement may be amended, revised or modified only by a written document
signed by the parties. :

11. Binding Effect. The conditions and restrictions set forth hesein with regard to the Facilities shall
run with the land and shall bind the Permittee and its heirs, successots and assigns and all parties claiming by, through,
or under them shall be taken to hold, agtee, and covenant with the Town, its successors and assigns, and with each
of them to conform to, comply with and observe said conditions and restrictions. The Town shall be deemed a
beneficiary of the conditions and restrictions set forth herein and such conditions and testrictions shall run with the
land in favor of the Town.

12 Watranties of Title. The Petmittee covenants and warmants that it is lawfully seized and possessed
of the Property described in Appendix A as well as the Facilities described in Appendix B, that it has good right and
lawful authority to enter into this Agreement for the purposes herein expressed, and that no conseat or waiver by
the holder of any morigage, deed of trust, or other security instrameat, or asy other person, firm, or cotporation is
required piior to entering into this Agreement.

13. Interpreration and Governing Law. Use of the masculine gendex herein includes the feminine and
neuter, and the singular number used herein shall cqually include the phural. The captions preceding the various
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provisions of this Agreement are for convenience of reference only, and shall not be used as an aid in inteqﬁrctaﬁon
ot construction of this Agrecment. The laws of North Carolina shall govern this Agreement.

14, Severability. Invalidation of any one of these covenants or conditions by judgment ot order of any
coutt shall in no way affect any of the other provisions, which shall remain in full force and effect.

15. Recording. This Agreement shall be recorded by the Permittee in the Wake County Register of
Deeds Office (J) in the case of a site plan, as 2 condition of final issuance of a Certificate of Occupancy, or (if) in the
case of a subdivision, 25 a condition of final plat approval. In any event, this Agreement shall be recorded in the
Wake County Register of Deeds Office so as to appeat in the chain of title of all subsequent purchasers of the
Propexty, or any portion thereof. Failure to tecord this Agreement in compliance with Section 12.5.6 of the Wake
Fotest UDO shail constitute a stormwater violation subject to penalties as further set forth in Section 16.3.5 of the

Wake Forest UDQO.

[Remainder of Page Intentionally Blank. Signatute Page Follows.]
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IN WITNESS WHEREOF, the Town and the Pennittee bave hereunto set their hands and seals as of the
Effective Date. '

THE TOWN

The Town of Wake Forest,
1 Nosth Caxo_lma municipal corporation

’/%

Name

Title: S_{zmﬁ u;{ ﬁ’ ﬁhﬁj{/

STATE OF NORTH CAROLINA

COUNTY OF WAKE
R A/ (4 / X% "’7{ T e 60!4 , 2 notaty public in and for said county and state, certify
/0 fYA.8 Ao / k‘ (Name) personally appeared before me this day, statcd that he

or she is the Shorm wfor- én“% M"Y T Title) of the Town of Wake Forest, a political Township in the State
of Notth Carolina, and that by authority duly given may act on behalf of the Town.

- This the / EZ day of MQYCA L2025

%taxy Public

My Cotmnission Expires: ////S/2027

(SEAL)

““\mm gy ”it

SHRTIZ
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THE PERMITTEE
Live Oavs_ Homeownees Agsocurion], e

. o TH&’/M‘W
ame: !%ﬁ%ﬁ;ﬁ HT

Tile  TEBSIPENT

srateor___NC

COUNTY OF _Wake

I, M-trandvia B ol , 4 notary public in and for szid county and state, certify that
“Tromas  Anbht pessonally appeared before me this date and acknowledged that he (or

being authorized to do so, executed the foregoing on behalf of said entity,

Witness my hand and official seal, this the LY day of _ Maswtn

Notaty Public

My Commission Expires: wit 1 70

(SEAL)

A
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Appendix A
Legal Description of the Property

, tecorded in Book 16893 Page

Being all of the Propetty known as Live Osks
5388 Wake County Registry.

et

Note: :
o [f the whole subdivision is not being recorded at the same Fime, (i) indicate the recorded sections, and (i) specify any and al!

Juture sections to be developed as part of the prebminary plat approved by Wake County on .
o For phased final plais, all plats recordsd after this Agreement or any other applicable agreemenis nust includs @ note on ihe
plat stating that the property on that plat is subject to the agreements recorded previonsly (with DB/ Page records).

.ty
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Appendix B
Description of the Facilities (SCMs)

Al stormwater control mcasures located on the Property and  identified  as
tive Oaks , s apptoved by the Town of Wake Forest on 1092020 , are

mote particularly ideatified as:

Stormuater Wetland 1, located in gpen space bebind lots 43-- 52,
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