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DECLARATION OF PRO!!CTIVB COVENANTS
- FOR
THE VILLAGE AT WESTGATE

THIS DECLARATION is made on the date hereinafter set forth by The Baylor
Boys, Inc., a North Carolina corporation, and Caliber Homes Limited Partnership,
a North Carolina limited partnership, whose sole general paxtner is Cascade
Homes, Inc., a North Carclina corporation ("Declarant").

Background Statemsst ,
. Declarant is the owner of the xeal property- described in Article II,
Section 1 of this Declaration. Daclarant desires to subject the real property
described in Article II, Section 1 hereof to the provisions of this Declaration

to create a residential community of single family housing and to provide for the
subjecting of other real property to the provisions of this Declaration.

NOW, THEREFORE, Declarant hereby declares that the real property described
in Article II, Section 1 of this Declaration and the additional property
subjected to the Declaration as authorized in Article II, Section 2 of this
Declaration, including the improvements constructed or to be constructed thereon,
are hereby subjected to the provisions of this Declaration and shall be held,
sold, transferred, conveyed, used, occupled, and mortgaged or otherwise
encumbered subject to the covenants, conditions, restrictions, easements,
assessments, and liens, hereinafter set forth,; which are for the purpose of
protecting the value and desirability of, and which shall run with the title to,
the real preperty hereby or hereafter made subject hereto, and shall be binding
on all persons having any right, title, or interest in all or any portion of the
real property now or hereafter made subject hereto, their respective heirs, legal
representatives, successors, successors-in-title, and assigns and shall inure to
the benefit of each and every owner of all or any portion thereof.

Article I
Definjitions

Unless the context shall prohibit, certain words used in this Declaration
shall be defined as set forth in Exhibit "A®", attached heretc and by reference
made a part hereof. . )

Article II
Pro; Subject This Declaration

Section 1. Property Hereby Subjected To This Declaration. The real
property described in Exhibit "B,™ attached heretoc and by reference made a part

hereof, is, by the recording of thisg Declaration, hereby subject to the covenants
and restrictions hereafter set forth and shall be held, transferred, sold,
. conveyed, used, occupxed, and mortgaged or otherwxse encumbered Bubject to th;s’

-, .J_.. - .-':l...‘-'_ ‘. _-: . .'.:'~.“-'

Section 2. ,othar Propertz.- Only the real property described in Section
1 of this Article II is hereby made subject to this Declaration; provided,
however, by one or more Supplementary Declarations, Declarant and the Association
have the right, but not the obligation, to subject other real property to this
Declaration, as hereinafter provided.

Article IIl
Membership in Association and Voting Rights

Section 1. Membership. Every Person who is the record owner of a fee or
undivided fee intereat in any Lot that is subject to this Declaration shall be
deemed to have a membership in the Association. The foregoing is not intended
to include Persons who hold an interest merely as security for the performance
of an obligation, and the giving of a security interest shall not terminate the
Owner's membership. No Owner, whether one or more Persons, shall have more than
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one membership per Lot. In the event of multiple Owners of a Lot, votes and
rights of use and enjoyment shall be as provided in this Declaration and in the
Bylaws. Membership shall be appurtenant to and may not ba separated from
ownership of any Lot.. The rights and privileges of membership, including the
right to vote and to hold office, may be exercised by a member or the member's

gpouse, but in no event shall more than one vote be cast nor office held for each
Lot owned. - .

Section 2. Yoting. Members shall be entitled to one vote for each Lot
owned. When more than one Person holds an ownership interast in any Lot, the
vote for such Lot shall be exercised as those Owners themselves determine and
advise. the Secretary prior to any meeting. In the absence of such advice, the
Lot's vote shall be suspended in the event more than one Person seeks to exercise

-tt. Fractional voting is prohibited. :

Article IV
Assassments

. Section 1. Purpose of Assessment. The assesaments provided for herein
shall be used for the general purposes of promoting the recreation, health,
common benefit, use and enjoyment of the Owners and Occupants of Lots, including
the maintenance of real and personal Common Property, all as may be more
specifically authorized from time to time by the Board of Directors.

Sectjon 2. Creation of the Lien and Personal Obligation for Assessments.
Each Owner of any Lot, by acceptance of a deed therefor, whether or not it shall
be so expresced in such deed, covenants and agrees to pay to the Association:
{a) annual assessments to fund Common Expenses for the general benefit of all
Lots; (b) special assessments, such assessments to be established and collected
as hereinafter provided; and (c) specific assessments against any particular Lot
which are established pursuant to the terms of this Declaration, including, but
not limited to, reasonable fines as may be imposed in accordance with the terms
of this Declaration.

All such assessments, together with late charges, interest at the rate of
ten percent (10%) per annum on the principal amount due, and costs, including,
without limitation, reasonable attorney's fees actually incurred, shall be a
charge on the land and shall be a continuing lien upon the Lot against which each
agoessment is made in favor of the Association and the Association shall be
entitled to file a document evidencing such lien in the public registry of the
county in which the Lot is located. Such lien shall be superior to all other
liens and encumbrances on such Lot, except for (a) liens for ad valorem taxes;
or {b) liens for all sums unpaid on a first Mortgage. Second mortgages from any
source shall be subordinate to the lien for such assessments. All other Persons
acquiring liens or encumbrances on any Lot after this Declaration shall have been
recorded in such public registry shall be deemed to consent that such liens or
encumbranceg shall be inferior to future liens -for  assegsments, as. provided .

Py v

creating such liens or encumbrances..

. herein,. whetheti ‘o hot prior consent’ is specifically set forth in the instruments’ ‘:--‘.'

Each such assessment, together with late charges, interest, costs,
including, without limitation, reasonable attorney's fees actually incurred,
shall also be the personal obligation cf the Person who was the Owner of such Lot
at the time the assessment fell due. Each Owner shall be personally liable for
the portion of each assessment coming due while the Owner of a Lot, and each
grantee of an Owner shall be jointly and severally liable for such portion
thereof as may be due and payable at the time of conveyance; provided, however,
the liability of a grantee for the unpaid aseessments of its grantor shall not

apply to any first Mortgagee taking title through foreclosure proceedings or deed
in lieu of foreclosure.

The Association shall, within five business days after receiving a written
request therefor and for a reasonable charge, furnish a certificate signed by an
officer of the Association setting forth whether the assessments on a specified

2
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" Lot have been paid. A properly executed certificate of the Association as to the

status of assesspants on a Lot shall be binding upon the Association as of the

date of issuance.

Annual adcessments shall be leviad at a uniform rate per Lot and shall be
paid in such mannor and on such dates as may be fixed by the Board of Directorsa,
which may include, without limitation., acceleration, upon ten (10) days*' written
notice, of the annual assessmant for delingquents. Unless otherwise provided by
the Board, tho assessment shall be paid in monthly installients.

Section 3. mm. The maximum munl assessment for the 1997
calendar year shall not exceed Five Hundred Four and 00/100 Dollars (5504.00) per -

Lot. From and after the 1997 calerdzr year, the annual assessment effective for
any subsequent year may be increa the succeeding year by the Board of
Directors, without a vote of the menbershlip, by a percentage which may not excead
ten parcent (10%) abore the maximum assassment for the pravious yesr. From and
attar the 1997 ¢slendar year, the annual assessment may ba incraased by a
percentage greater than parmitted by this Secticn 3 by an affirmative vote of
two-thirds .(2/3) of the Total Assocjiatjion Vote at a meeting duly called for such
purpose. The limitations herein sat forth shall not apply to any increase in
assesezents undertaken as an incident teo a aerger or consolidation in which the
Asgociation is authorized to pl:ti.ci.pl.tc under its Articles of Incormoration.

Section ¢. Computation. It shall be the duty of the Board to propare a
budget covering the estimated costs of operating the Association during the

. coming year, which may include a capital contribution or reserve in accordance

) _yelr :.t\ wh:.ch the. epec:.n]. assesmnt is - mposad.

with a capital budget separately preparaed. If sny of the property described on
Exhibit "B," attached hersto and reference made a part hereof, is subjgered
to this Declaration, the budget shall reflect that the Owners of Lots within such
Bxhibit "E" property shall not be obligated to pay any portion of the expenses
incurred by the Association in majntaining the front yards of othar Lots as
provided in Article V, Section 1 of this Declaration. The Board shall cause the
budget and the assassments to be levied against each Lot for the following year
to be delivered to esach mesber at least thirty (30) days prior to the end of the
current fiscal year (or at least thirty (30) days prior to the due date of the
first instaliment in the cese of the initial budget). Notwithstanding the
foregoing, however, in the event the Board fails for any reason so to determine
the budget for the succeeding year, then and until such time ag a budget shall
have been determined, as provided herein, the budget in effect for the then
current year shall continue for the succeeding year.

Section 5. Special Assescwents. In addition to the other assessments
authorized herein, the Asscciation may levy special assessments upon approval by
at least two-thizds (2/3) of the Total Association Vote. Any such special
assessmonts shall be paid as determined by the Board, and the Board may permit
such special assessments to be paid in instaliments extendi.ng beyorxd the fiscal

o 4

“In addi.txon, upén the first sale of each’ and every Lot to arni- Ot-mer who w:.ll.

:.nd:.va.dually or through tenants or-assigns occupy a Lot, a special assessment in
the amount of Two Hundred Ten and 00/100 Dollars (5210.00} shall be collected at
the closing of such sale for the benefit of the Association without the necessity
of a vote of the membership. The aggregate fund established by such special
assessment shall be maintained in a segregated account, and shall be for the
purpose of insuring that the Association will have cash available to meet
unforesean expenditures, or to acquire additional equipment or services deemed
necessary or desirable by the Board.

Section 6. EBffect. of Nonpayment of Asseszments: Remedies of the
Association. Any assessments or installments thereof which are not paid when due
shall be delinquent. Any assessment or installment thereof delinguent for a
period of more than ten days (10) shall incur a late charge in an amount as the
Board may from time to time determine. The Association shall cause a notice of
delinquency t0 be given to any of its respective members who have not paid within

3
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ten (10) days following the due date. If the assessment is not paid within
thirty (30) days, a lien, as herein provided, shall attach and, in addition, the
lien shall include interest at the rate of ten percent (10%) per annum on the
principal amount due from the date first due and payable, all late chargee, all
costs of collection, including, without limitation, reasonsble attorney's fees
actually incurred, and any other amounts provided or permitted by law. In the
evant that the assessment remains unpaid after sixty (60) days, the Association
may, as the Board shall determine, institute suit to collect such amounts and/or
to foreclose its lien. Each Owner, by acceptance of &4 deed or as a party to any

_other type of a conveyance, vests in the Association or its agents, the right and

power to bring all actions against such Owner .personally, for the collection of
such charges as a debt or to foreclose the aforesaid lien in the same manner as
othar liens for the improvement of real property. The lien provided for in this
Article shall be in favor of the Association and shall be for the benefit of all
other Owners. The Asscciation, acting on behalf of the Owners, shall have the
right, but not the obligation, to bid on the Lot at any foreciosure sale or to
acquire, hold, lease, mortgage, or convey the same. . .

No Owner may waive or otherwise exempt himeself from liability for the
assessments provided for herein, including, by way of illustration, but not
limitation, abandonment of the Lot. No diminution or abatement of any assesament

shall be claimed or allowed by reason of any alleged failure of the Assoclation

to take some action or perform some function required to be taken or performed
by the Association under this Declaration or the Bylaws or for inconvenience or
discomfort arising from the making of repairs or improvements which are the
responsibility of the Association, or from any action taken by the Associaticn
to comply with any law, ordinance, or with any order or directive of any
municipal or other governmental authority, the obligation to pay assessments
being a separate and iudependent covenant on the part of each Owner.

All payments shall be applied first to costs, then to late charges, then .

to interest and then to delinquent assessments.

Section 7. Date of Commencement of Assessments. The assessments provided
for herein shall commence as to a Lot when a certificate of occupancy has been
issued by the appropriate governmental entity for such Lot. Assessments shall
be due and payable in a manner and on a schedule as the Board may provide.
Notwithstanding the above, any Lot which has been approved by Declarant for use
as a model home for marketing and sales purposes shall not be subject to
aassessments under this Declaration whether owned by Declarant or any other
Person, so iong as such Lot is approved for use as a model home and is not
occupied for residential purposes. -

Section 8. Specific Assegsments. The Board shall have the power to
specifically assess pursuant to this Section as, in its discretion, it shall deem
appropriate. Failure of the Board to exercise its authority under this Section
shall not be grounds for any action . against the :Association or the Board of

‘Directors.and shall ‘not-constitute a waiver of thé Board's right to.éxercise its’ D
‘authori.t’y under . this .Section in the future with respect -tc. any- expenseés,
.including an expense for which the Board has not previously exercised its

authority under this Section. Fines levied pursuant to Article XII, Section 1
of this Declaration and the costs of maintenance performed by the Rssociation for
which the Owner is responsible under Article V, Sectiona 1 and 2 of this
Declaration shall be specific assessments. The Board may also specifically
asgess Owners for the following Association expenses:

{a) expenses of the Association which benefit less than all of the Lots

may be specifically assessed equitably among all of the Lots which are benefitted
according to the benefit received; and

(b) expenses of the Association which benefit all Lots, but which do not
provide an equal benefit to all Lots, may be assessed equitably ameng all Lots
according to the benefit received.
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Specitic assessments shall be in addition to, and not in lieu of, the annual
assessuents describad in Section ) above. '

Secticn 5. pBudget Deficits During Declarant. Cestyel. For so long as -
Daclarant has the authority to appeint the directors and officers of the
Association, Declarant may: (a) advance funds to the Association sufficient to
satisfy the deficit, 4f any, betwsen tha actual oparating expanses of the
Assooiation (but specifically not including an allocation for capital resarves),
and the suid of the assessuents collected by the Association in any fiscal year,
and such advances shall be evidenced by promigsory notes from the Assocliation in
favor of Declarant at rates no greater than those charged by commercial lending
institutions at the time the loan is made, the terms of which loans shall not
exceed. the time during which the Declarant has the right to appoint the members
of tha Board of Directors of the Association as provided in Article III, Section
3 of the Bylaws; or (b) cause the Association to borxow such amount from a
coamarcial lending institution at the then prevailing rates for such a loan in
the loea) area of the Community. Declarant in {ts sole discretion may guarantee
repayment of such loan, if required by the lending institution, but no Mortgage
secured by the Common Property or any of the improvements maintained by the
Association shall be given in connection with such loan. : .

Lamrisle

IS .". Kk SO L T gy Al Action Authorized Upnder
apnd 5. Written notice of any meeting called for the purpose of taking any actien

‘required under Article IV, Sections 3 and 5 of this Declaration shall be sent to

all members not less than thirty (30) days nor more thas sixty (60) days in
advance of the meeting. At the first such meeting called, the presence of
members or of proxies entitled to cast sixty percent (60%) of all the votes of
the Association shall constitute a quorum. If the required quorum is not
present, ancther meeting may be called subject to the same notice regquirement,
and the required quorum at the subsequent meeting shall be one~half (1/2) of the
required quorum at the preceding meeting. No such subsequent meeting shall be
hald more than sixty (60) days following the preceding meeting.

Article ¥
H i

Section 1. Association's Respongibility. The Association shall maintain
and keep in good repair the Common Property. This maintenance shall include,
without limitation, maintenance, repair, and replacement, subject to any
insurance then in effect, of all landscaping ard improvements situated on the
Commen Property. -The Association shall also be responsible for maintenance of
and all liability associated with storm drainage pipes and drainage devices for
detention and retention of storm water which are located in the Community ocutside
any pubic street or right-of-way, to the extent such responsibility has not been
assumed on an ongoing basis by a local governmental entity. The Association
shall also maintain: {a)} all entry features for the Community for which
essements are shown on the recorded plats of any portion of the Community,.

including rhe expenses-for, landscaping, water and electricity; if any, provided .-
‘to" -'all: such " entry features; ~ (b} streetscdpes "located ‘at. other . street -

&r7 -

intersections within the Community; (c) thi front yards of Lots up to the side .

yard fences coastructed by Declarant on each Lot (including, but not limited to,
raking leaves, and mowing, edging, trimming and other normal, recurring
maintenance of existing landscaping but not including replacement of plant
materials). HNotwithstanding the above subparagraph, the Association shall not
be responsible for maintaining any portion of the yards of Lots located within
any portion of the property described on Exhibit "E,” attached hereto and by
reference made a part herecof.

In addition, the Association shall have the right, but not the obligaticn,
to maintain other property not ovned by the Association, whether within or
without the Community, where the Board has determined that such maintenance would
banefit all Owners.

3
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In the event that the Association determines that the nsed for maintenance,
rapalr, or replacemant, which is the responsibility of the Association hereunder,
is caused through the willful or negligent act of an Owner, or the family,
guests, lessess, invitees or contractors of any Owner, and is not covered and
paid for by insurance, in whole or in part, then the Assocciation may perform such
maintenance, repair or replacement at such Owner's sole cost and expense, and all

costs thereof shall be added to and become a part of the aseessment to which such
Owner is subject and shall become a lien against the Lot of such Owner.

The foregoing maintenance shall be performed consistent w.i.th the
Community-Wide Standard.

The Aesociation shall be responsible for paying the Common Expenses of the
Association associated wi.t;h its tqgintanam:e responsibilities described herein.

Section 2. Owper's Responsibility. BExcept as provided in Section 1 above,
all maintenance of the Lot and all structures, parking areas, landscaping, and
other improvements thereon shall be the sole responsibility of the owner thereof,

-who shall maintain such Lot in a manner consistent with the Community-Wide

Standard and this Declaration. Such majintenance shall include, without

limitation, (i) the repairing and painting (or other appropriate external care)
and otherwise caring for the dwelling and all other structures located on the
Loty (ii) the seeding, fertilizing and watering of all lawns and mowing, edging,
clipping, sweeping, pruning, raking and otherwise caring for all lawns; (iii) the
pruning and trimming of all trees, hedges and shrubbery not maintained by the
Association so that the same are not obstructive of a view by motorists or
pedestrians of street traffic, do not cause unsightly or unkempt conéitions and
do not treepass onto the property of others; and (iv) the maintenance, repair and
painting of all fences on the Lot. If the Board of Directors of the Association
determines that any Owner hae failed or refused to discharge properly any of such
Owner's obligations with regard to the maintenance, repair, or replacement of
items for which such Owner is responsible hereunder, the Association shall,
except in an emergency situation, give the Owner written notice of the
Association's intent to provide such necessary maintenance, repair, or
replacement at the Owner's sole cost and expense. The notice shall set forth
with reasonable particularity the maintenance, repairs, or replacement deemed
necessary. The Owner shall have ten (10) days after receipt of such notice
within which to complete such maintenance, repair, or replacement, or, if such
maintenance, repair, or replacement is not capable of completion within a ten
{10) cday period, to commence such work which shall be completed within a
reasonable time. If any Owner does not comply with the provisions herzof, the
Association may provide any such maintenance, repair, or replacement at such
Owner's sole cost and expense, and all costs shall be added to and become a part
of the assessment to which such Owner is subject and shall become a lien against
the Lot.

Section 3. Partx Wnl;s and Parl:x Fences.

(a) @nera]‘. Rnles oﬁ ‘Law to A " Bdch wall or- :fence bu:ult as part of,' R

the ‘original construction on the Lcts whmh ‘shall serve and separate any two -
adjecining Lots shall constitute a party wall or fence and, .to the extent not.
inconsistent with the provisions of this Section, the general rules of law
regarding party walls and liability for property damage due to negligence or
willful acts or omissions shall apply thereto.

(p) Sharing of Repair and Maintenance. The cost of reasonable repair and
maintenance of a party wall or fence shall be shared by the Owners who make use
of the wall or fence in equal proportions.

{c) Damage and Destruction. If a party wall or fence is destroyed or
damaged by fire or other casualty, then to the extent that such damage is not
covered by insurance and repaired out of the proceeds of insurance, any Owner who

6
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has used the wall may restore it, and if the other Owner or Owners thereafter
make use of the wall, thoy .shall contribute to the cost of restoxation thereof
in equal proportions without prejudice, however, to the right of any such Owners
to call for a larger contribution from-the others under any rule of law regarding
liability for negligent or willful acts or omissions. Any Owner performing any
such repair or restoration shall have the right to go upon the adjoining Lot(s)
to the extent necessary to perform such repair or restoration. Such repair or
1 - ’ restoration shall ba done expeditiocusly and upon completion, such Owner shall
o restore the adjoining Lot to as near the same condition which prevailed on it
bafore the commencement of such repair and reastoration as is reasonable possiblae.

(d) Right to contributjion Rups With Land. The right of any Owner to
contribution from any other Owner under this Section shall be appurtenant to the
land and shall pass to such Owner's successors—in-title. If any Owner desires
to gell his or her Lot, such Ouwner may, in order to assure a prospective .
purchaser that no adjoining Lot Owner has a right of contribution as provided in
o .+ this subsection (d), request of the adjoining Lot Owner(s) a certification that
i : no right of contribution exists, whereupon it shall be the duty of each adjoining
; o Lot Owner to make such certification upon request. ’ -

(e} Arbitratjon. In the event of any dispute arising concerning a party
) - wall or fence, -or under the provigions of thies Section, each party shall appoint
, - 1 ) one (1) arbitrator. Should any party refuse to appoint an arbitrator within ten
. ' (10) days after written request therefor by the Board of Directora, the Board
shall appoint an arbitrator for the refusing party. The arbitrators thus
appointed shall appoint one (1) additional arbitrator and the decieion by a
majority of all three (3) arbitrators shall be binding upon the parties and shall
be a condition precedent to any right of legal action that either party may have

against the other. _ ' :

.Section 4. Conveyance of Property by Declarant to Association. Declarant
may transfer or convey to the Association any personal property and any improved
or unimproved real property, leasehold, easement, or other property interest.
‘ Such conveyance shall be free and clear of all encumbrances except utility,
{ drainage and greenway €asements and accepted by the Association and the property
t shall thereafter be Common Propertv to be maintained by the Association, for the ]
\ - benefit-of all or a part of its members. Declarant shall not be required to make _ -
| any improvements whatsoever to property to be conveyed and accepted pursuant to ‘
this Section except for any improvements required by governmental entities to be
made by Declarant. Declarant shall be obligated to convey any Common Property
| ; shown on any plat recorded with the Wake County Register of Deeds identified on
i i _ Exhibit "B" to this Declaration prior to the sale of the first Lot within the
|
|

recorded plat.

) : ' Article VI v
1 - ' Use Restrictions and Rules

l i e "L - Bectiom 1.. General. .'This Article, beginning. at.:Section 2, seéts out. ... -,
: - |i 77 certain use restrictions which must be-¢omplied with-by all Owners and Oceupants. .~ .7
' These use restrictions may only be amended in the manner provided in Article XII,
Séction 4 hereof regarding amendment of this Declaration. The Board may, from
time to time, without consent of the members, promulgate, modify, or delete other
use restrictionse and rules and regulations applicable to the Community. Such use
restrictions and rules shall be distributed to the Owners and Occupants prior to
the date that they are to become effective and shall thereafter be binding upon
all Owners and Occupants until and unlees overruled, cancelled, or modified by

'3 the Board or the members in a regular or special meeting by a majority of the
+ : Total Association Vote. The Association and any aggrieved Owner shall have
1. standing and the power to enforce such regulations and use restrictions.

Section 2. Residential Use. All Lots shall be used for residential
purposes exclusively. No business or business activity shall be carried on, in

7
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or upon any Lot at any time except with the written approval of the Board.
Leasing of a Lot shall not be considered a business or business activity.
However, the Board may, but shall not be obligated to, permit a Lot to be used
for bhusiness purposes #0 long as such business, in the sole discretion of the
Board, does not otharwise violate the provisions of the Declaration or Bylawa,

does not create a disturbance and does not unduly increase traffic flow or

parking congestion. The Board may issue rules regarding permitted business
activities. : :

Section 3. Architectural and Landacaping Standards. No exterior
construction, alteration, addition, erection or landscaping of any nature
whatsoever shall be commenced or placed upon any part of the Community, except
such as is installed by Declarant, or as is approved in accordance with this
Section, or as is otherwise expressly permitted herein. No exterior
construction, addition, erection, or alteration shall be made unless and until
plans and specifications showing at least the nature, kind, shape, height,
materiale, color, texture and location shall have been submitted in writing to
and approved by an Architectural Control Committee (“ACC").

The ACC may be established such that it is divided into two subcommittees,
with one gubcommittee having jurisdiction over medifications and the other having
jurisdiction over new construction. The Board may employ architects, engineers,
or other Persons as it deems neceassary to enable the ACC to perform its review.
The ACC may, from time to time, delegate any of its rights or responsibilities
hereunder to one or more duly licensed architects or other qualified Persons,
which shall have full authority to act on behalf of the committee for all matters
delegated. Written design guidelines and procedures may be promulgated for the
exercise of this review, which guidelines may provide for a review fee. The
Declarant shall have the right to appoint all members of the ACC until the first
to occur of the following: (a) ten (10) years after the recording of this
Declaration, or (b) when the Declarant no longer owns any property for

development and/or sale in the Community or that can be unilaterally annexed to
" the Community by Declarant. Upon the expiration or earlier surrender in writing -

of such right, the Board shall appoint the members of the ACC,

If the ACC fails to approve or to disapprove submitted plans and
specifications within thirty (30} days after the completed plans and
specifications have been submitted to it, the foregoing will be deemed approved.
However, all activities comenced pursuant to such plans which have been deemed
approved shall be consistent with such plans.

As a condition of approval under this Section, each Cwner, on behalf of
such Owner and such Owner's successors-in-interest, shall assume all
responsibilities for maintenance, repair, replacement, and insurance to and on
any change, modification, addition, or alteration. In the discretion of the ACC,
an Owner may be made to verify such condition of approval by a recordable written
ingtrument acknowledged by such Owner on-behalf of such Owner and such Owner's

. . .Buccegsors-in-intérest, = The.ACC.shall.be the sole arhiter ‘of such plans and may

)

withhold approval for any reason, intcluding purely aesthetic considerations, and ™ ¥

it shall be entitled to stop any construction in violation of these restrictions.
Any member of the Board or its representatives shall have the right, during
reasonable hours and after reasonable notice, to enter upon any property to
inspect for the purpose of ascertaining whether or not these restrictive
covenants have been or are being complied with. Such Person or Persons shall not
be deemed guilty of trespass by reason of such entry. In addition to any other
remedies available to the Association, in the event of noncompliance with this
Section, the Board may, as provided in Article XII, Section 1 hereof, record in
the appropriate public registry a notice of violation naming the viclating Owner.

PLANS AND SPECIFICATIONS ARE NOT APPROVED FOR ENGINEERING OR STRUCTURAL
DESIGN OR QUALITY OF MATERIALS, AND BY APPROVING SUCH PLANS AND SPECIFICATIONS
NEITHER THE ACC, THE MEMBERS THEREOF, NOR THE ASSOCIATION ASSUMES LIABILITY OR
RESPONSIBILITY THEREFOR, NOR FOR ANY DEFECT IN ANY STRUCTURE CONSTRUCTED FROM
SUCH PLANS AND SPECIFICATIONS. NEITHER DECLARANT, THE ASSOCIATION, THE ACC, THE

8
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BOARD, NOR THE OFFICERS, DIRECTORS, MEMBERS, EMPLOYEES, AND AGENTS OF ANY OF THEM
SHALL BE LIABLE IN DAMAGES TO ANYONE SUBMITTING PLANS AND SPECIFICATIONS TO ANY
OF THEM FOR APPROVAL, OR TO ANY OWNER OF PROPERTY AFFECTED BY THESE RESTRICTIONS
BY REASON OF MISTAKE IN JUDGMENT, NEGLIGENCE, OR NONFEASANCE ARISING OUT OF OR
IN CONNECTION WITH THE APPROVAL OR DISAPPROVAL OR FAILURE TO APPROVE GR
DISAPPROVE ANY SUCH PLANS OR SPECIFICATIONS. EVERY PERSON WHO SUBMITS PLANS OR
SPECIFICATIONS AND EVERY OWNER AGREES THAT SUCH PERSON OR OWNER WILL NOT BRING

ANY ACTION OR SUIT AGAINST DECLARANT, THE ASSOCIATION, THE ACC, THE BOARD, OR THE

OFFICERS, DIRECTORS, MEMBERS, EMPLOYEES, AND AGENTS OF ANY OF THEM TO RECOVER ANY

. DAMAGES AND HEREBY RELEASES, REMISES, QUITCLAIMS, AND COVENANTS NOT TO SUE FOR

ALL CLAIMS, DEMANDS, AND CAUSES OF ACTION ARISING OUT OF OR IN CONNECTION WITH
ANY JUDGMENT, NEGLIGENCE, OR NONFEASANCE AND HEREBY WAIVES THE PROVISIONS OF ANY

"LAW WHICH PROVIDES THAT A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS, DEMANDS, AND

CAUSES OF ACTION NOT KNOWN AT THE TIME THE RELEASE IS GIVEN.-

Section 4. Signs. No sign:of any kind shall be erected within the
Community without the prior written consent of the ACC except {a) when offering

‘a Lot or residence for sale or for lease, not more than one professionally

lettered "For Sale" and "For Rent" sign consistent with the Community-Wide
Standard and having a maximur area of three square feet, (b) any signs required
by legal proceedings or ordinancea, and- (¢) signs erected by Declarant.
Notwithstanding the foregoing, the Board shall have the right to erect reasonable
and appropriate signs. . S

soctioh 5. Vehicles/Garages. The term “vehiclea,‘ as used herein, shall .

include, without limitation, motor homes, boats, trailers, motorcycles,
minibikes, scocoters, go-carts, trucks, campers, buses, vans, limousines and
automobiles. Vehicles of Owners, their children or their tenants shall not be
parked on any street within the Community or on any portion of a Lot other than
the driveway or .the garage. ’ :

No towed vehicle, trailers, boat, boat trailer, recreational vehicle, motor
home, mobile home, bus, truck with camper top, trucks (except pick-up trucks or
sport utility vehicles}, commercial vehicles {including, without limitation,
vehicles with commercial writing on their exteriors), motorcycle, minibike,
scooter, go~cart or similar recreational vehicles shall be paermitted on any Lot,

except if kept in an enclosed garage, for periods longer than 48 consecutive -

hours (the intent of this provision is that the aforementioned recreational
vehicles may not be stored on a Lot except if in a garage and the temporary
removal of such vehicle from a Lot to break the continuity of the 48 consecutive
hours shall not be sufficient to establish compliance with this restriction}).
Any such vehicle shall be considered a nuisau~e and may be removed from the
Community. Trucks with mounted campers which are an Owner's or Occupant's
primary means of transportation shall not be considered recreational wvehicles,
provided they are used on a regular basis for transportation and the camper is
stored out of public view upon removal. :

All single—family detached ‘homes éhail:cc_u:'i_t,airi a garage; carports shall not

“pe permitted.  Garage doors ‘shall be kept closed at all timés, excépt during

times of ingress and egress from the garage.

No vehicle may be left upon any portion of the Community, except in a
garage, if it is unlicensed or if it is in a condition such that it is incapable
of being operated upon the public highways. BAny such vehicle shall be considered
a nuisance and may be removed from the Community.

No motorized vehicles shall be permitted on pathways or unpaved Common
Property except for public safety vehicles and vehicles authorized by the Board.

All parking shall be subject to such rules and regulations as the Board may
adopt. :
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Section 6. Leasing. Lota may be leased for residantial purposes. All
leases shall have a minimum term of at least eix (6) months. All leases shall
require, without limitation, that the tenant acknowledge receipt of a copy of the
Daeclaration, the Bylaws, use restrictions; and rules and regulations of the

Association. The lease ahall also obligate the tenant to comply wit:h the -

foregoing. . .

Section 7. Occupants Bound. All provisions of the Declaration, Bylaws,
and of any rules and regulations, use restrictions or design guidelines
promilgated pursuant thereto which govern the conduct of Owners and which provide
for sanctions against Cuners shall also apply to all Occupants even though
Occupants are not specifically mentioned. Fines may be levied against Owners or

Qccupanta,. If a fine is first levied against an Occupant and is not pa:i.d timely, _

the fine may then be levied against the Owner.

Section 8. M_g;_.- No animals, livestock, or poultry of any
kind may be raised, bred, kept, or permitted on any Lot, except that dogs, cats,
or other usual and common housshold pets in reasonable number, as determined by
the Board, may be kept on a Lot; provided, however, those pets which, in the aocle
discretion of the Board, endanger -the health, make objectionable noise, or
constitute a nuisance or inconvenience to the Owners of any Lot or the owner of
any property located adjacent to the Community, may be removed by the Board. No
pets shall be kept, bred or maintained for any commercial purpose.- Without
prejudice to the Board's right to remove any such household pets, no household

pet that has caused damage or injury may be walked in the Community.  Ro

structure for the care, housing or confinement of any animal shall be
constructed, placed or altered on any Lot unless plans and specifications for
such structure have been approved by the ACC in accordance with this Declaration.

‘Section 9. Nuisance. It shall be the responsibility of each Owner and
Occupant to prevent the development of any unclean, unhealthy, unsightly, or
unkempt condition on such Cwner's Lot. No property within the Community shall
be used, in whole or in part, for the storage of any property or thing that will

cause such Lot to appear to be in an unclean or untidy condition or that will be

obnoxious to the eye; nor shall any substance, thing, or material be kept that
will emit foul or cobnoxious odors or that will ¢ause any noise or other condition

that will or might d&isturb the peace, quiet, safety, comfort, or serenity of the

occupants of surrounding property. No noxious or offensive activity shall be
carried on within the Community, nor shall anything be done tending to cause
embarrassment, discomfort, annoyance, or nuisance tc any Person using any
property within the Community. There shall not be maintained any plants or
animals or device or thing of any sort whose activities or existence in any way
is noxious, dangerous, unsightly, unpleasant, or of a nature as may diminish or
destroy the ‘enjoyment of the Community. Without limiting the generality of the
foregoing, no speaker, horn, whistle, siren, bell, amplifier or other sound
device, except such devices as may be used exclusively for security purposes,

shall be 1lpcated, installed or maxntaxned upon the exterlor of any Lot unless

required by law.‘:;_- .%; R -,”.“-_,. PR RN

sectlon 10. - Unsxghtlx or, Unkengt chdxtlons. The pursuzt of hobbxes or'

other activities, including specifically, without lxmltlng the generality cf the
foregoing, the assembly and disassembly of motor vehicles and other mechanical
devices, which might tend to cause dlsorderly, unsightly, or unkempt conditions,

ghall not be pursued or undertaken in any part of the Community except in an
enclosed garage.

Section 11. Antennas. Unless reasonably screened and located as approved
by the ACC, no exterior antennas of any kind, including without limitation,
satellite dishes, shall be placed, allowed, or maintained upon any portion of the
Community, including any Lot. In no event shall any such antenna in excess of
one meter in size be permitted in the Community except if installed by the
Declarant or the Board as provided in this Section. Declarant and the Board
shall have the right (but shall not be obligated), to erect a master antenna,
satellite dish or other similar master system for the benefit of the entire

10

JRr——



; ‘.f : " BK'IS\L*PGU:S-'-'

c:omun.lty. Bach Ownar and Occupant acknowlodgen that this provision benefites all
Owners and Occupants and each Owner and Occupant agrees to comply with thie
provision despite the fact that the erection of an cutdoor antenna or similar

~ device would be the most cost-affective way to transmit or receive the signale -
sought to be transmitted or received.

Section 12. JTree Repoval. No trees that are more than four (4) lnches in
diameter (twelve and one-half (12 1/2) inches in circumference) at a point four
and one-half (4 1/2) feet above thae ground shall be removed without the prior
written consent of the ACC except (a) dead or diseased trees, (b) trees that are.
located within ten (10) feet of a drainage area, a septic field, a sidewalk, a
residence or a driveway, {(c) trees removed by Declarant, or (d) treess removed
during the construction of the original dwelling on a Lot. No trees shall be
planted in the Community without the prior written consent of the ACC.

Section 13. Dxajnage. Catch basins and drainage areas are for the purpose
of natural flow of water only. Na cbstructions or debris shall be placed in
these areas. HNo Owner or Occupant may obstruct or rechannel the drainage flows
after location and installation of drainage swales, storm sewers, or storm
drains. Declarant hereby reserves for the benefit of Declarant {(for as long as
the Declarant owns property for development and/or sale in the Community or which
can be unilaterally annexed by Declarant to the Community, but in no event later
than ten (10) years after the recording of this Declaration) and the hAssociation
and their respective succesaors and assigns (perpetually) an easement across the
Community property for the purpose of altering drainage and water flow. Rights
exercised pursuant to such reserved easement shall be exercised with a minimum
of interference to the quiet enjoyment of affected property, reasonable steps
shall be taken to protect 3uch property, and damage shall be repaired by the
Pergon causing the damage at ite sole expense.

Section 14. Sight Distance at Intersections. All property located at
street intersections shall be landscaped so as to permit safe sight across the

street corners. No fence, wall, hedge, or shrub planting shall be placed or 7

permitted to remain where it would create a traffic or sight problem.-

Section 15. Garbage Cans, Woodpiles, Etc.' All garbage cang, woodpiles,
swimming pool pumps, filters and related equipment and other similar items shall
be located or screened so as to be concealed from view of neighboring streets and
property; provided, however, if rubbish, garbage or any cther form cf solid waste
is to be disposed of by being collected on a regular and recurring basis,
containers may be placed in the open on the evening before a pick-up is to be
made as necessary to provide access to Persons making such pick-up. All rubbish, -
trash, and garbage shall be regularly removed {(no less frequently than weekly)
and shall not be allowed to accumulate. Declarant, however, hereby expressly
reserves the right to dump and bury rocks and trees on property within the
Community as needed for efficient construction and to allow .developers and
bujlders within the Community to bury rocks and trees removed from a building.

site on such building gite. . Trash, garbage, debr:.s. or other waste. matter of. any; L
" kind ‘may’ not -be burned within. the Comtnuni.ty’ except by Declarant. ‘

80ct:|.on 16. Subd:.v:.s:.on of lot. No Lot shall be subdivided or its
boundary lines changed except with the prior written approval of the ACC.
Declarant, however, hereby expressly reserves the right to replat any Lot or Lots
owned by Declarant for as long as Declarant has the right unilaterally to annex
additional property to the Community pursuant to Article IX, Section 1 of this
Declaration. Any such division, boundary line change, or replatting shall not
be in violation of the applicable subdivision and zoning regulations and shall
not congtitute a violation of Section 2 of this Article VI of the Declaration.

Section 17. Guns. The use of firearms in the Community is prchibited.
The term "firearms” includes without limitation "B-B" guns, pellet guns, bows and
arrows, s8ling shots and small firearms of all types.

11
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Section 18. JFences. No faence or faencing type barrier of any kind shall
ba placed, erected, allowed, or maintained upon any portion of the Community,

' ircluding any Lot, without the prior written consent of tha ACC. The ACC may

issue gulidelines detailing acceptable fence styles .or specificationa but in no

" event may an uncoated chain link or barbed wire fence be ke approved.

Section 19. Utility Lines. Except as may be permitted by the ACC, no
overhead utility lines, including lines for cable television, shall be permitted
within the Community, except for temporary lines as required durlng construction
and linas Lnltalled by or at the regquest of Declarant.

Section 20. Alr-Conditjoning Upits. No window alr conditioning units may.

be installed axce as may be permitted by the ACC, but in no eavent shall a

window air conditioning unit be installed in any dwelling so as to be visibls
from the front of any Lot or any adjoining streeot.

soction 21. Lighting. Except as may be permitted by the AcCC, extarxor
lighting visible from the street shall not be permitted except for (a) approved
lighting as originally installed on a Lot; (b) one -decorative post light, (c)
street lights in conformity with an established street lighting program for the
Community; (d) seascnal decorative lights from Thankegiving to the following New
Year's Day; or (e} front house illumination of model homes.

Section 22. Artificial Vegetation, Exterior Sculpture, Exterior Statuary
and Similar Items. No artificial vegetation or plastic animal decorations, such
as pink flamingos, etc., shall be permitted on the exterior of any property.
Exterior sculpture, fountains, flags, bird baths, bird houses, and similar items
mugt be approved by the ACC; but in no event shall be located so as to be visible
from the front of any Lot or any ad;oznlng street,

Section 23.  Enerqgy Conservation Equipment. No solar energy collector
panels or attendant hardware or other energy conservation equipment shall be
constructed or installed unless. they are an integral and harmonious part of the
architectural design of a structure, as determined in the sole discretion of the -

_ACC,

Section 24. Swimming Pools. No swimming pool or cutside jacuzzi or hot
tub shall be constructed, erected or maintained upon any Lot without the prior
written consent of the ACC and in no event shall any above~ground swimming pool
be permitted. -

Section 25. Gardens, Play Equipment and Pools. No vegetable garden,
hammock, statuary, play equipment (including, without limitation, basketball
goals), or pocl shall be constructed, erected or maintained upon any Lot unless
the type and location thereof has been previously approved by the ACC.

Section 26. Mailboxes. All mailboxes and mailbox posts shall be of a

_-aimllar atyle and color as that installed LnitLaLly by Declarant.

Section 27 -Exteriors. Any change to the exterxor color, finish or
texture of any improvement located on a Lot, including, without limitation, the
dwelling, the roof on any dwelling or any fence, must be approved by the ACC.

Section 28. Clotheslines. No exterior clotheslines of any type shall be
permitted upon any Lot.

Section 29. Entry Features. Owners shall not alter, remove or add
improvements to any entry features constructed by Declarant on any Lot, or any
part of any easement area associated therewith without the prior written consent
of the ACC.

12
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Section 30. Window Trestments. No folil or other reflective materials
shall be used on any windows for sunscreens, blinds, shades or for any other
purpose. The side of all window treatments which can be seen at any time from
ths outaide of any structure located on a Lot must be white or off-white.

Section 31. [JFuel or Water Tapks. No fuel tanks or water tanks shall be

stored or maintained upon any Lot in such a manner as to be visible from any

. street or road or from any other Lot, unless used by Declarant in the ordinary
course of develaping the Community. ' ’

" section 32. OQutbuildings and Similar Structurss, No structure of a
temporary nature, unless approved in writing by the ACC, shall be erected or
allowed to remain on any Lot, and no trailer, camper, shack, tent, garage, barn
or other structure may be used as a residence, either temporarily or permanently.
However, .this Section shall not be construed to prevent Declarant and those
engaged in development, construction, marketing, property management or sales
‘ from using sheds, trailers or other temporary structures for any of the foregoing
§ purposes. In addition, nothing in this Declaration shall be construed to prevent
T Declarant from developing, constructing, marketing, or maintaining model homes
T " or speculative housing within the Community.

Section 33. [Erosjon Control. No activity which may create erosion or
! i siltation problems shall be. undertaken on any Lot without the prior written

' . approval of the ACC of plans and specifications for the prevention and control
of such erosion or siltation. The ACC may, as a condition of approval of such
plans and specifications, require the use of certain means of preventing and
controlling of such erosion: or siltation.

! Article VI
) . Insurance and Casualty Losaes

Section 1. Insurance by Association. The Board or the duly authorized
agent of the Association shall have the authority toc and shall obtain or cause
| to be obtained insurance for all insurable improvements, whether or not located
: on the Common Property, which the Association is obligated to maintain. This
' o insurance shall provide, at a minimum, fire and extended coverage, including
] i . - wandalism and malicious mischief, and shall be in an amount sufficient to cover
! - " the full replacement cost of any repdir or reconstruction in the event of damage
: or destruction from any such hazard. Alternatively, the Board may purchase
rall-risk™ coverage in like amounts.

| _ ‘ The Board shall obtain a public liability policy applicable to the Common

Property covering the Association and its members for all damage or injury caused

‘ : by the negligence of the Association or any of its members or agents, and, if .

: reasonably available, directors' and officers' liability insurance. The public ¥
liability policy shall have a combined single limit of at least One Million

" Dollars ($1,000,000.00). . . . .

- The -Board 'is hereby authorized, -but’ not required, to contract -with or
otherwise arrange to obtain the insurance coverage required hereunder: through
; Declarant: and to reimburse Declarant for the cost thereof, and Declarant shall
i be authorized, but not obligated, to purchase such insurance coverage for the
benefit of the Association and its members upon Declarant and the Association
agreeing upon the terms and conditions applicable to reimbursement by the
Association for costs incurred by Declarant in obtaining such coverage.

Notwithstanding anything contained in this Declaration to the contrary, the Board
§ shall not be required to comply with the provisions of this Article if the Board
i; - mee— ' has contracted for or otherwise arranged to obtain the required insurance

coverage through Declarant.

Premiums for all insurance shall be Common Expenses of the Association.
The policies may contain a reasonable deductible, and the amount thereof shall

13
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not be subtracted from the face amount of the policy in determining whether the
insurance at least equals the full replacement cost..

All such insurance coverage obtained by.the Board shall be written in the
name of the Association, as trustee for the respective benefitted parties. Such
insurance shall be governad by the provisions hereinafter met forth: )

'('a-,) ‘All policies shall be written with a company authorized to do business
in North Carolina.

. (b) Exclusive authority to adjust losses under policies obtained by the
Association shall be vested in the Association's Board of Directors; provided,
however, no Mortgagee having an interast in such losses may be prohibited from.

- participating in the settlement negotiations, if any, related therato.

-(c} In no event shall the insurance coverage obtained and maintained by -
the Association be brought into contribution with insurance purchased by

individual Owners, Occupants, or their Mortgagees, and the insurance carried by
the Association shall be primary.

(d) All casualty insurance policies shall have an inflation guard
endorgement and an agreed amount endorsement, if these are reasonably available,
and all insurance policies shall be reviewed annually by one or more qualified
persons, at least one of whom must be in the real estate industry and familiar
with construction in the county where the Community is located. ’

{e) The Board of Directors shall be required to make every -reasonable
effort to secure insurance policies that will provide for the following:

(i) a waiver of subrogation by the insurer as to any claims against

‘the Association's Board of. Directors, its manager, the Owners and their

respective tenants, servants, agents, and guests;

(ii) a waivér by the insurer of its rights to repair and reconstruct
ingstead of paying cash; .

(iii) that no policy may be cancelled, invalidated, or suspended on
account of any one or more individual Owners; -

(iv) that no policy may be cancelled, subjected to nonrenewal,
invalidated, or suspended on account of any defect or the conduct of any
director, officer, or employee of the Association or its duly authorized manager
without prior demand in writing delivered to the Association to cure the defect
or to cease the conduct and the allowance of a reasonable time thereafter within
which a cure may be effected by the Association, its manager, any Owner or
Mortgagee;

M) " .that “anj,'rothehzuihanfanbe* félaﬁée .&nh any ﬁdlicyk.aiclﬁdg}*

. individual.Owners" policies from consideration; and -

{(vi) "that no policy may be cancelled, subjected to nonrenewal or

substantially modified without at least thirty (30) days' prior written notice

to the Association.

In addition to the other insurance required by this Section, the Board
shall cbtain worker's compensation insurance, if and to the extent necessary to
satisfy the requirements of applicable laws, and a fidelity bond or bonds on
directors, officers, employees, and other persons handling or responsible for the
Asgociation's funds, if reasonably available. If obtained, the amount of
fidelity coverage shall be determined in the directors' best business judgment,
and, if available, shall at least equal three (3) months' asgessments plus
reserves on hand. Bonds shall contain a waiver of all defenses based upon the

14
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excluasion of persons serving without compensation and may not bea cancalled,
subjected to nonrenewal or substantially modified without at least thirty (30)
days' prior written notice to the Association. The Association shall also obtain
construction code sndorsements, steam boiler coverage, and flood insurance, it
and to the extent necessary to catisfy the requirements of the Federal Home Loan
Mortgage Corporation, the Federal National Mortgage Association, the U.S8.
Department of Veterans Affairs ("VA"), or the U.S. Department of Houming and
Urban Development {"HUD"). S
mtion 2. - - c

(a) In General. Immediately after damage or destruction by fire or other
casualty to all or any portion of any improvement coverad by insurance written
in the name of the Association, the Board of Directors or its duly authorized
agent shall proceed with the £iling and adjustment of all claims arising under
such insurance and obtain reliable and detalled estimates of the cost of repair
or reconstruction of the damaged or destroyed property.  Repair or
recongtruction, as uesed in this Section, means repairing or restoring the
property to substantially the same condition and location that existed prior to
the fire or other casualty, allowing for any changes or improvements necessitated
by changes in applicable building codes.

(b) Repair and Reconstructjon. Any damage or destruction to property
covered by insurance written in the name of the Association shall be repaired or
reconstructed unless, within sixty (60) "days after the casualty, at least

seventy-five percent (75%) of the Total Asscciation Vote otherwise agree.

If for any reason either the amount of the insurance proceeda to be paid
as a result of such damage or destruction, or reliable and detailed estimates of
the cost of repair or reconstruction, or both, are not made available to the
Association within such period, then the period shall be extended until such
information shall be made available; provided, however, such extension shall not
exceed sixty (60) days. No Mortgagee shall have the right to participate in the

determination of whether damage or destruction shall be repaired or
raeconstructed. -

If the damage or destruction for which the insurance proceeds are paid is
to be repaired or raconstructed and such proceeds are not sufficient to defray
the cost thereof, the Board shall, without the necessity of a vote of its
members, levy a special assessment against all Owners subject to its jurisdiction
in proportion to the number of Lots owned by such Owners. Additional assessments
may be made in like manner at any time during or following the completion of any
repair or reconstruction. If the funds available from insurance exceed the costs
of repair or reconstruction or if the improvements are not repaired or
reconstructed, such excess shall be depcsited to the benefit of the Association.

" ‘In the. event. that it should be detgrmined-in the manner described: above

that the damagggor.destr&Ctlpn shall. not be. 'réepaired or reconstructed and ‘mo’ "
.alternative improveménts are authorized, then and in .that event the property .-

shall be restored to its natural state and maintained as an undeveloped portion
of the Community in a neat and attractive condition.

Section 3. Damage and Destruction -- Insured by Owners. The damage or
destruction by fire or other casualty to all or any portion of any improvement
on a Lot shall be repaired by the Owner thereof within seventy-five (75) days
after such damage or destruction or, where repairs cannot be completed within
seventy-five (75) days, they shall be commenced within such period and shall be
completed within a reasonable time thereafter. Alternatively, the Owner may
elect to demolish all improvements on the Lot and remove all debris therefrom
within seventy-five (75) days after such damage or destruction. In the event of
noncompliance with this provision, the Board of Directors shall have all
enforcement powers specified in Article XII, Section 1 of this Declaration.
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Ssction 4. Insurance Deductible. The deductible for any casualty
insurance policy shall, in the event of damage or destruction, be allocated among
the Persons who are responsible hereunder, or under any declaration or contract
requiring the purchase of such insurance, for maintenance of the damaged or
destroyed property.

A-ttic).o VIII

In the event of a taking by eminent domain of any portion of the Common
Proparty on which improvements have been constructed, then, unless within sixty
(60) days after such taking, at least seventy-five percent (75%) of the Total
Association Vote shall otherwise agrea, the Assoclation shall restore or replace .
such improvements so taken on the remaining land included in the Common Property
to the extent lands are available therefor. The provismions of Article VII,
Section 2 above, applicable to Common Property improvements damage, shall govern
replacement or restoration and the actions to be taken in the event that the
improvement.s are not restored or replaced. ’ -

Article IX'

' Annexation and W & o
Section 1. Unjlatersl Anvexatjon By Declarant.

(a) As the owner thereof or, if not the cwner, with the consent of the
owner thereof, Declarant shall have the unilateral right, privilege, and option
from time to time at any time until seven (7) years after the recording of this
Declaration to subject all or any portion of the real property described in
Exhibit "C", attached hereto and by reference made a part hereof to the
provisions of this Declaration by obtaining the approval of the Raleigh City
Attorney and by filing for record in the public registry of the county in which
the property to be annexed is located a Supplementary Declaration describing the
property being subjected. Any such annexation shall be effective upon the filing
for record of such Supplementary Declaration unlees otherwise provided therein.
As long as covenants applicable to the real property previously subiected to this
Declaration are not changed and as long as rights of existing Owners are not
adversely affected, Declarant may include additional restrictions and limitations
affecting any such annexed real property.

(b} The Declarant shall be obligated to annex enough property to the
Declaratijion so that the Community consists of no less than ten (10) acres of real
property as required by the Raleigh City Code Section 10-3071(b)(9)b. After no
less than ten {10) acres have been subjected to this Declaration, the rights
reserved unto Declarant to subject additional land to the Declaration shall not
impose any obligation upon Declarant to subject any of such additional land to
this Declaration. If such additional land is not subjected to this Declaration,

Declarant's reserved rights shall not impose any obligation on Declarant to

impoge any c'qvenant_:arand.z:estrict.io_ns-gi,mi;.‘ar- to those contained herein.upon auch

. additional land'nor shall such rights in any manner limit or restrict the use to’
- which such additional land may be put by Declarant or any subsequent owner

thereof, whether such uses are consistent with the covenants and restrictions
imposed hereby or not. :

Section 2. Other Amnexation. Subject to the consent of the owner(s)
thereof and the consent of Declarant (so long as Declarant has the right
unilaterally to annex additional property to the Community), upon the affirmative
vote or written consent, or any tombination thereof, of the Owners of at least
two-thirds (2/3) of the Lots (other than Lots owned by Declarant so long as the
congent of Declarant is required), the Association may annex real property to the
provisions of this Declaration and the jurisdiction of the Association by
obtaining the approval of the Raleigh City Attorney and by filing for record in
the public registry of the county in which the property to be annexed is located
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a Supplementary Declaration describing the property being annexed. Any such
Supplamentary Declaration shall be signed by the President of the Association,
whose signature shall be attested by the Secrstary of the Association, and any
such annexation shall be effective only upon the flling for record of such
Supplementary Declaration, unlese.a later effective date is provided therein.

Section 3. mmw&hu_muﬂ_m- Prior to the sale of
the first Lot within any real property annexed to the Community pursuant to this
Article IX, all Common Property within such annexed real property will he
conveyed to Association with any such ccnveyance conforming to the requirements
of Article V, Section 4 of this Declaration.

Section 4. Reserved Declaraunt Rights. As long as the Declarant has the
unilateral right to annex additional property to the Community as grovided in
this Article IX, the Daclarant reeserves the following development rights: (i) to
add Common Property to the Community; (il) to modify or change dwelling unit
types within the Community; and (iii) to reallocate dwelling units or Lots within
the property described on Exhibit "B" attached hereto and any property annexed
to the Community pursuant to this Article IX. Additional properties described
on Exhibit "C" shall include lang gfgtigudus to said existing property and
consiating of not more than { ) acres; with a maximum number

oo { ) dwelling units, and {1p) dwellxng_
un.i. me Two 122 Ten 10

. nrticle
uortgagee Provisions

The following provisions are for the benefit of holders of first Mortgages
on Lots in the Community. The provisions of this Article apply to this
Declaration and the Bylaws notwithstanding any other provisions contained

" therein.

. Section 1. Notices of Action. An institutional holder, insurer, or
guarantor of a first Mortgage, who provides a written request to the Association
(such request to state the name and address of such holder, insurer, or guarantor
and the Lot number, therefore becoming an "eligible holder”), will be entitled
to timely written notice of:

{a) any condemnation loss or any casualty loss which affects a material
portion of the Community or which affects any Lot on which there is a first
Mortgage held, insured, or guaranteed by such eligible holder;

(b) any delinquency in the payment of assessments or charges owed by an
Owner of a Lot subject to the Mortgage of such eligible holder, where such
delingquency has continued for a period of sixty (60) days; provided, however,
notwithstanding this provision, any holder of a first Mortgage, upon request, is
entitled to written notice from the Association of any default in the performance

- . by the Owner of the encumbered Lot of any. obligation under the Declaratxon or- the =
©  Bylaws which is not cured within sisxty (60) daysjy )

{c) any lapse, cancellation, or material modification of any insurance
policy maintained by the Association; or

(d) any proposed action which would require the consent of a specified
percentage of Mortgage holders.

Section 2. No Priority. No provision of this Declaration or the Bylaws
gives or shall be construed as giving any Owner or other party priority over any
rights of the first Mortgagee of any Lot in the case of distribution to such
Owner of insurance proceeds or condemnation awards for losses to or a taking of
the Common Property.
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Ssection 3. Notice to Associstion. Upon request, each Lot Owner shall be

.obligated to furnish to the Asscciation the name and address of the holder of any

Mortgage encumbering such Owner's Lot.

Section - 4. VA/HEUD pApproval. As long as Declarant has the right to
appoint and remove the directors of the Association, the following actions shall
require the prior approval of the VA, &o long as the VA is guaranteeing any
Mortgage in the Community, and HUD, so long as HUD is ineuring any Mortgage in

~ the Community: annexation of additional property to the Community, except for

annexation by Declarant in accordance with Article IX, Section 1 hereof pursuant
to a plan of annexation previously approved by the VA and/or HUD, as applicable;
dedication of Common Property to any public entity; mortgaging of Common
Property; mergers and consolidations; dissolution of the Association; and
material amendment of the Declaration, the Bylaws, the Articles of Incorporation
of the Association. _

Section 5. Applicability of Article X. Nothing contained in thise Article
shall be construed to reduce the percentage vote that must otherwise be cbtained
under the Declaration, Bylaws, or North Carolina law for any of the acts set out
in this Article. : ’ '

Section 6. [Failure of Mortgagee to Respond. Any Mortgagee who receives
a written request from the Board to respond to or consent to any action shall be
deemed to have approved such action if the Association does not receive a written
response from the Mortgagee within thirty (30) days of the date of the
Asgociation's request. o ‘

Section 7. Amendments by Board. Should the Federal National Mortgage

Association, the Federal Home Loan Mortgage Corporation, HUD ox VA subsequently

delete any of their respective requirements which necessitate the provisions of
this Article or make any such requirements less stringent, the Board, without
approval of the Owners, may cause an amendment to this Article to be recorded to
reflect such changes. ’

Article XI
Eacements

Section 1. Easements for Encroachment and Qverhang. There shall be
reciprocal appurtenant easements for encroachment and overhang as between each
Lot and such portion or portions of the Common Property adjacent thereto or as
between adjacent Lots due to the unintentional placement or settling or shifting
of the improvements constructed, reconstructed, or altered thereon (in accordance
with the terms of this Declaration) to a distance of not more than five (5) feet,
as measured from any point on the common boundary between each Lot and the
adjacent portion of the Common Property or as between adjacent Lots, as the case
may be, along a line perpendicular to such boundary at such point; provided,
however, in né event shall an easement for ‘encroachment exist if such

‘encroachment occurred due to.willful conduct on the part of an Owner, tenant or .
" the Association. . ERE o S T Lo

SQétion 2. Easements for Use and Fnjoyment.

{a) Every Owner of a Lot shall have a right and easement of ingress and
egress, use and enjoyment in and to the Common Property, if any, which shall be
appurtenant to and shall pass with the title to guch Lot, subject to the
following provisions:

(i} the right of the Association, subject to the laws of the City
of Raleigh, to charge reasonable admission and other fees for the use of any

portion of such Common Property, to limit the number of guests of Lot Owners and
tenants who may use the Common Property;
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(11) the right of the Association to suspend the right of an Owner
to uss and snjoy the Common Property tor any period during which any agssuasment
against such Owner'‘'s Lot which is kereby provided for remains unpaid; and, for

" a reasonable pericd of time for an infraction of the Declaration, Bylaws, or
_rules and regulations; ' : .

(1ii) the right of the Association to barrow money for the purpose

of improving the Common Property or any portion therecf, or for construction,

repairing or improving any facilities located or to be located thereon, and to
glve as security for the payment of any such loan a Mortgage conveying all or any
portion of the Common Property if approved by the affirmative vote of the members
entitled to at least two-thirds (2/3) of the votes appurtenant to the Lots then
subject to the Declaration; provided, however, the lien and encumbrance of any

* such Mortgage shall be subject and subordinate to any rights, interests, options,

easemente and privileges herein reserved or established for the benefit of
Declarant, or any Lot or Lot OQwner, or the holder of any Mortgage, irrespective
of when executed, given by Declarant or any Lot Owner encumbering any Lot or
other property located within the Community (Any provision in this Declaration

_or in any such Mortgage to the contrary notwithstanding, the exercise of any

rights therein by the holder thereof in the event of -a default thereunder shall *
not cancel or terminate any rights, easements or privileges herein reserved or
eatablished for the benefit of Declarant, or any Lot or Lot Owner, or the holder
of any Mortgage, irrespective of when executed, given by Declarant or any Lot
Owner encumbering any Lot or other property located within the Community.);

(iv) the right of the Association to dedicate or grant licenses,
permits or easements over, under and through the Common Property to governmental
entities for public purposes; : '

(v) subject to the approval of the city of Raleigh, the right of the
Association to dedicate or transfer all or any portion of the Common Property
subject to such conditions as may be agreed to by the members of the Association. -
No such dedication or transfer shall be effective unless an ingtrument agreeing
to such dedication or transfer has been approved by the affirmative vote of the
owners of at least two-thirde (2/3) of the Lots (other than Lots of Declarant so
long as the consent of Declarant is required) and the consent of Declarant (so
long as Declarant has the right unilaterally to annex additional property to the
Community); and . :

(vi) the right of-the Association to exchange all or any portion of
the Common Property for other property provided (1) written notice of the
exchange is given to each member of the Association (except in cases where the
exchange is to eliminate an encroachment}); (2) after such notice is given, the
exchange 'is approved by the affirmative vote of members entitled to at least two-
thirds (2/3) of the votes appurtenant to Lots then subject to the Declaration;
(3) the exchanged properties and other consideration are of like value and
utility; ¢4) the acreage and configuration of the remaining Common Property

-+ {including the property to be received by the Associaticn in the exchange) equals

or exceeds the requirements of the Rdleigh City Code; and (5) thé exchange is

.approved by the Raleigh City Attorney.

(b) Any Lot Owner may delegate such Owner’s right of use and enjoyment in
and to the Common Property and facilities located thereon to the members of such
Oowner's family and to such Owner's tenants and guests and shall be deemed to have
made a delegation of all such rights to the Occupants of such Owner's Lot, if
leased.

Section 3. Easements for Utilities. There is hereby reserved to Declarant
and the Association blanket easements upon, across, above and under all property
within the cCcommunity for access, ingress, egress, installation, repairing,
replacing, and maintaining all utilities serving the Community or any portion
thereof, including, but not limited to, gas, water, sanitary sewer, telephone and
electricity, as well as storm drainage and any other service such as, but not
limited to, a master television antenna system, cable television system, or
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security system which Daeclarant or the Association might dacide to have inatalled
to serve the Community. It shall be expressly permissible for Declarant, the
Association, or the designee of either, as the case may ba, to install, rapair,
roplace, and maintain or to authorize the installation, repairing, replacing, and
maintaining of such wires, conduita, cables and other equipment related to the
providing of any such utility or service. Should any party furnishing any such
utility or service request a gpecific license or easement by saparate recordable
document, the Board shall have the right to grant such easement.

. Section ¢. Easement for Entry. In addition to the right of the Board to
exercise self-help as provided in Article XII, Section 2 hereof, the Board shall
have the right, but shall not be obligated, to enter upon any property within the
Community for emergency, specurity, and safety reasons, which right may be
exercised by the manager, and all policemen, firemen, ambulance personnel, and
similar emergency personnel in the performance of their respactive duties.
Except in an emergency situation, entry shall only be during reasonable hours and
after notice to the Owner, and the entering party shall ke responsible for any
damage caused. This right of entry shall include the right of the Board to enter , . .
to cure any condition which may increase the possibility of a fire, slope -
: erosion, or other hazard in the event an Owner orx Occupant fails or refuses to s
cure the condition upon request by the Board.

Section 5. Easement for Maintenance. Declarant hereby expressly reserves
: a perpetual easement for the benefit of the Asscciation across such portions of
3 ' the - Community, determined in the sole discretion of the Aasociation as are
P necessary to allow for the maintenance required under Article V. Such
’ maintenance shall be performed with a minimum of interference to the guiet
enjoyment to Lots, reasonable steps shall be taken to protect such property, and
damage shall be repaired by the Person causing the damage at its sole expense.

Section 6. Sideyard Area.

(a) General.

(i) Definition of Sidevard Area. Declarant desires to create
a seven (7) foot wide side yard area along the entire common, side boundary line
between every two (2) Lots sharing a common side boundary line (hereinafter
referred to as the "Sideyard Area"). As indicated on any recorded subdivision
plat for the Property by the three (3) foot building setback line extending along
one side of each Lot for its entire length (hereinafter referred to as the "Three
Foot Setback Line"), Declarant may construct dwellings on each Lot within three
_ (3) feet of one of the side boundary lines. The three (3) foot wide area between
| . the Three Foot Setback Line and the closest side boundary line of such Lot will
K : be hereinafter referred to as the "Three Foot Use Area", and the four (4) foot
| ‘ wide strip of land located contiguous to each Three Foot Use Area on each
l : adioining Lot will be hereinafter referred to as the "Four Foot Use Area". Each
! . Sideyard Area. shall consist of the Four Foot Use Area- on’ one Lot and the o
‘contiguous Three Foot Use Area on. the adjoining Lot. . L Co e s

. (ii)  Sstatement of Intent. As provided below, Declarant
intende that each Owner shall be restricted to using its Three Foot Use Area for
maintenance purposes only and shall have a limited maintenance easement over the .
contiguous Four Foot Use Area. Declarant also intends that each Owner shall be T
allowed to use its Four Foot Use Area for any purpose not restricted hereby and -
shall have a full use and enjoyment easement over the contiguous Three Foot Use
Area. In other words, Declarant intends that all such Lots have the right to the
full use and enjoyment of the Sideyard Area on the side of the house where the
patio is located, but be limited to using the Sideyard Area on the other side of
the house for maintenance purposes.
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(b)  Eagements.

(1) Beservation of Maintenance Eagement. Declarant, as the
owner of gach Lot, hereby reserves unto the Owner of each Lot a nonsxclusive

eagement of access, ingress and egress over the Four Foot Use Areoa on the Lot

" adjoining the Three Foot Use Area located on such Lot for the purpose of entering

the Four Foot Uss Area at reasonable times and under reasonable circumstances to
construct, reconaetruct, maintain and repair its Lot and the improvements located
thereon (hereinafter referred to as the "Maintenance Easement”j). Such esasement
shall be appurtenant to and run with title to each Lot for the benefit of the
Owner, from time to time, of such Lot, but ghall not be sold, mortgaged, leased
or otherwise granted or conveyed separate and apart from such Lot.

(ii) Reservation of Use and Enjoyment Easement. Declarant,

-as the owner of each Lot, hereby reserves unto the Owner of each Lot a

nonexclusive easement of access, ingress and egresa over the Three Foot Use Area
on the Lot adjoining the Four Foot Use Area located on such Lot for the purpose
of fully using and enjoying such Three Foot Use Area in any manner permitted by
this Declaration, including such purposes as landscaping, fencing, genera)l
recreation, access, drainage and other visual, acsthetic and recreational
purposes (hereinafter referred to as the "Use Easement”). Such easement shall
be appurtenant to and run with title to each Lot for the benefit of the Owner,
from time to time, of such Lot, but shall not be sold, mortgaged, leased or
otherwise granted or conveyed separate and apart from such Lot. Notwithstanding
the foregoing, each Owner shall not place any structures within such Three Foot
Use Area on an adjacent Lot in such a manner or such a location that the
structure would unreasonably interfere with the construction, reconstruction,
maintenance or repair of any wall, fence or the dwelling lying on the adjacent
Lot, as provided in subsection {b}(i) above. If any such structure interferes
with the Owner of the adjacent Lot's ability to construct, reconstruct, maintajin
or repair its Lot and the improvements located thereon, then the Owner of the -
adjacent Lot shall not be liable for any damage to such structure which occurs
in the course of such permitted work. ' '

(c) Use Restrictions.

‘ (i; Restrictions on Three Foot Use Area. Each Owner shall
only utilize its fee simple title to the Three Foot Use Area on its Lot for the
purpose of constructing, reconstructing, maintaining and repairing its Lot and
the improvements constructed thereon at reasonable times and under reasonable
circumstances. Each Owner shall not permit eaves, gqutters or overhangs of its
dwelling to extend more than twelve (12) inches onto such Three Foot Use Area or
construct, install or otherwise cause to be made any door, window, duct, vent or
aperture of any kind on the side of itsg dwelling that abuts or adjoins such Three
Foot Use Area. In exercising its right of entry upon the Three Foot Use Area,
as provided above, each Owner shall use reasonable care not to damage any
landscaping or other items existing in the Sideyard Area; provided, however, such
Owner -shall not be responsible for damage to such landscaping or other items to
the extent such damage could not be reasonably avoided in connection with such
entry upon the Sideyard Area for authorized purposes,

(1i) Restrictions on Four Foot Use Area. Each Owner may
utilize its fee simple title to the Four Foot Use Area for any purpose not
restricted by this Declaration, including such purposes as landscaping, general

recreation, access, drainage and other visual, aesthetic and recreational
purposes.

(1ii) Restrictions on Sideyard Area. Each Owner shall not (i)
suffer or permit any waste upon the Sideyard Area; (ii) undertake any use of or
affix any object to any wall, fence or other structure on an adjacent Lot; (iii)
undertake any grading that would tend to Prevent proper drainage of the Sideyard
Area, or to promote soil erosion or to undermine support for the foundation of
any wall, fence or other structure on an adjacent Lot; (iv) place or permit the
accumulation of any soil or fill material against any wall, fence or other
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@tructure on an adjacant Lot to a height which exceeds original grade; (v) cause,
suffer or permit any damage to any utility lines located within the Sideyard Area
or interrupt or interferxe with the maintenance and repair thereof; (vi)
construct, ersct or install any structure upon, across, over, under or within the
Sideyard Area or undertake any grading or fill or any other activity upon the
Sideyard Area which violataes any applicable governmental statute, ordinance, rule
or regulation or the provisions of this Declaration; (vii) stack wood or permit
trees, shrubbery or other vegatation to grow on the Sideyard Area which would
cause damage to or interfere with the maintenance and repalr of any wall, fence
or the dwelling on an adjacent Lot; (viii) cause or permit any offensive contact
(including without limitation, any pounding or bouncing of objects) with any wall
of the dwelling on an adjacent Lot; {(ix) suffer or permit upon the Sideyard Area
any activities by household pets or other animale which would tend to cauee
damage t2> or .undermine support for any wall, fence or other structure on an
adjacent Lot; or (x) cause or permit to exist any open, uncontained fire on the
Sideyard Area. Tlie existence of air conditioning and heat-pump units shall be
permitted in the Sideyard Area provided such units have been approvad by the ACC
and do not interfere with the rights granted in this. Section.

(d)  Maintepance. Each Ownexr shall maintain the Sideyard Area that
consists of the Four Foot Use Area located on its Lot and the Three Foot Use Area
that is adjacent to the Four Foot Use Area located on its Lot at its sole coat
! and expense.

{e} Digputes. In the event that a dispute arises concerning the
.respective rights and obligations of the Owners of contiguous Lots pursuant to
this Section 6, then the Association shall act as arbitrator of said dispute and
may enforce the Asgsociation's decision in accordance with the provisions of this
Declaration. ) T

Section 7. Easement for Entry Features. There is hereby reserved to
Declarant and the Association an easement for ingress, egress, installatien,
construction, landscaping and maintenance of entry features and similar
streetscapes, signage and lighting for the Community, over and upon each Lot as
: more fully described on the recorded subdivision plats for the Community. The
] . . easement and right herein reserved shall include the right to cut, remove and

’ plant trees, shrubbery, flowers and other vegetation around such entry ifeatures
and the right to grade the land under and around such entry features.

Section 8. Pedestrian Basements. Declarant hereby expressly reserves
. perpetual pedestrian easements for access to the Common Property for the henefit
\ ' of the Associations and Owners if and to the extent any such easement is shown
on any plat for the Community recorded by Declarant in the public registry of the
i county where the Community is located. Except as may be authorized by the Board )
. in its sole discretion, no motorized vehicles of any type whatscever shall be *
permitted on any such easement area. No Owner of a Lot encumbered by such an
l ecasement shall be permitted to take any action that would diminish the use rights
granted to the Owners by this easement, including, without limitation, the
construction or erection of buildings, structures or other barriers such as
fences, vegetation or drainage ditches.

Section 9. Construction and Sale Period Easement. Notwithstanding any
provisions contaired in this Declaration, the Bylaws, the Articles of
Incorporation of the Association, use restrictions, rules and regulations, design A
guidelines, and any amendments thereto, for as long as Declarant owns any '
property in the Community for development and/or sale or which can be
unilaterally subjected by Declarant to the Declaration, but in no event later
g e than ten {10) years after the recording of this Declaration, Declarant reserves
Y | an easement across all Community property for Declarant and any builder or
i developer approved by Declarant to maintain and carry on, upon such portion of
the Community as Declarant may reasonably deem necessary, such facilities and
[ activities as in the sole opinion of Declarant may be required, convenient, or
incidental to Declarant's and such builder's or developer's development,
construction, and sales activities related to property described on Exhibit "B"

'a-f‘
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and Exhibit *“C" to this Declaration, including, but without limitation: the

right of access, ingress and egress for vehicular and pedestrian traffic and

 coanstruction activities ovar, under, on or in the Community, including, without

limitation, any Lot; the right to tie into any portion of the Community with
driveways, parking areas and walkways; the right to tie inte and/or othervise
connect and use (vithout a tap-on or any other fee for so doing), replace,
relocate, maintain and repair any device which provides utility or similar
services including, without limitation, elactrical, telephone, natural gas,
water, sewer and drainage lines and facilities constructed or inetalled in, on,
under and/ox over the Cosmunity; the right to grant asements over, under, in or
on the Community, including, withoyt limitationm, the Lots, for the benefit of
neighboring properties for the purposs of tying into and/or otherwise connecting

" and using sever and drainage lines and facilities constructed or installed in,

on, under and/or over the Community; the right to carxy on sales and promotional
activities in the Comgunity; and the right to. construct and operate business

offices, signs, congtruction trailers, model residences, and sales offices.
Declarant and any such builder or developer may use residences, offices, or cthar

buildings cwned or leased by Declarant or such builder or developer as model

residences and sales offices and may 2lso use recreational facilities, if any,

within the Community as a sales office without charge. Rights exercised pursuant

to such reserved sasement shall be exercised with a minimum of interference to
the quiet enjoyment of affectad property, resasonsble steps shall be taken to

prctect such property, and damage shall be repaired by the Person causing the

damage at its so0le expense. This Section shall not ba amended without

Declarant‘s express uritten consent until Declarant’s rights hersunder have.
terminated as hereinabove provided.

Section 10. Greenway - City of Raleigh Approval. Notwithstanding any
other provisions of this Declacation, the Declarant, the Association, its
menbers, the Owmers, Occupants, or guests, invitees or families of the above
ghall not, within any portion of the Common Property which is greenway arxea
dedicated to the City of Raleigh, if any, without the prior written consent of
the City of Raleigh, do any of the following: : . :

(a) grant easewents ¢f any nature whatsoever,

{b) :emove any trees or vegetation;

{<) erect gates, fences or other structures;

{d} place any garbage receptacles;

{e) £ill or excavate; or

(£} plant vegetation or otherwise restrict or interfere with the
use, maintenance and preservation of said greenway in its natural state,
including, without limitation, recreational pursuits such as walking, bicyeling
and other similar activities by the general public.

It is understood and agreed that within any such greenway area, the City

of Raleigh may erect trails, trail markers, place litter receptacles and other
convenience facilities and adopt and amend regulations concerning the use of the

greenway (including, without limitation, hours of operationr), which shall be
equally applicable to the general public and the Owners. The Association may

adopt such other regulations governing the use of the greenway, not inconsistent

with those adopted by the city, and may enter inte such agreements with the City
of Raleigh as is deemed appropriate to insure the maintenance and upkeep of the
greenway in its natural state, free of litter and unsightly debris.

23

4‘)’ ?



e et - At s

75 1LPG0390

Article XIX — = -
General Provisions

Section 1. Enforcesent. Each Owner and Occupant shall comply strictly
with the Bylaws, the rules and regulations, the use restrictions, as they may be
lawfully amended or modified from time to timae, and with the covenants,
conditions, and restrictions set forth in thie Declaration and in the deed to
guch Owner's Lot, if any. The Board of Directors may impose fines ox other
sanctions, which shall be collected as provided herein for the collection of
assesgmants. Failure to comply with this Declaration, the Bylaws, or any
applicable rules and regulations shall be grounda for an action to recover sums
due for damages or injunctive relief, or both, maintainable by the Board of
Directors, on behalf of the Association, or, in a proper case, by an aggrievad
Owner. Failure by the Amsociation or any Owner to enforce any of the foregoing
shall in no event be deemed a waiver of the right to do so thereafter. The Board
shall have the right to record in the appropriate land records a notice of
violation of the Daclaration, Bylaws, rules and regulations, use restrictions,
or design guidelines and to assess the cost of recording and removing such notice
against the Owner who is responsible (or whose Occupants are responsible) for
violating the foregoing. The Asscciation shall also have the right to suspend
the voting rights of a Lot Tuwner for any period during which any assessment
against such Owner's Lot which is hereby provided for remains unpaid; and, for
an infraction of the Declaration, the Bylaws or any rules and regulations
applicable to such Owner for a period no longer than thirty {30) days after the
infraction hus been corrected. )

Section 2. Self-Help. In addition to any other remedies provided for
herein, the Association or its duly authorized agent shall have the power to
enter upon any Lot or any other portion of the Community to abate or remove,
using such force as may be reasonably necessary, any structure, thing or
condition which violates this Declaration, the Bylaws, the rules and regulations,
or the use restrictions. Unless an emergency situation exists, the Board shall
give the violating Lot Owner ten (10) days' written notice of its intent to
exercise self-help. Notwithstanding the foregoing, vehicles may be towed aftex
reagonable notice. All costs of self-help, including, without limitation,
reasonable attorney's fees actually incurred, shall be assessed against the
violating Lot Owner and shall be collected as provided for herein for the
collection of assessments.

. Section 3. Duration. The covenants and restrictions of this Declaration
shall run with 2nd bind the Community, and shall inure to the benefit of and
shall be enforceable by the Association or any Owner, their respective legal
representatives, heirs, successors, and assigns, perpetually to the extent
provided by law; provided, however, so long as, and to the extent that, North
Carolina law limits the period during which covenants restricting land to certain
uses may run, any provisions of this Declaration affected thereby shall run with
and bind the land so long as permitted by such law, after which time, any such
provision shall be (a) automatically extended (to the extent allowed by
applicable law) for successive periods of ten (10) years, unless a written
instrument reflecting disapproval signed by the then Owners of at least two-
thirds (2/3) of the Lots and Declarant (so long as Declarant has the right
unilaterally to annex additional property to the Community} has been recorded
within the year immediately preceding the beginning of a ten (10) year renewal
period agreeing to change such provisions, in whole or in part, or to terminate
the same, in which case this Declaration shall be modified or terminated to the
extent specified therein; or (b) extended as otherwise provided by law. Every
purchaser or grantee of any interest {including, without limitation, a security
interest) in any real property subject to this Declaration, by acceptance of a
deed or other conveyance therefor, thereby agrees that such provisions of this
Declaration may be extended and renewed as provided in this Section.
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section 4. Amsndsment. This Declaration may be amended unilaterally at any
time and from time to time by Declarant (a) if such amendment is necessary to
bring any provision hereof intc compliance with any applicable governmental
statute, rule, or regulation or judicial determination which shall be in conflict
therewith; (b) iLf such amendment is necessary to enable any reputable title
insurance company to issue title insurance coverage with respect to the Lots
subject to this Declaration; ({(c) Lif such amendment Lls required by an
institutional or governmental lender or purchaser of Mortgage loans, including,
for example, the Federal National Mortgage Association or Federal Home Loan
Mortgage Corporation, to enable such lender or purchaser to make or purchase
Mortgage loans on the Lots subject to this Daclaration; or (d) if such amendment
is necessary to enable any governmental agency Or reputable private insurance
company to insure or guarantee Mortgage loans on the Lots subject to this
Declaration; provided, however, any such amendment shall not adversely affect the
title to any Owner's Lot unless any such Lot Owner shall consent thereto in
writing. - _ : :

In addition to the above, this Declaration may be amended upon the
affirmative vote or written consent, or any combination thereof, of the Owners
of at least three—-fourths (3/4) of the Lots. Amendments to and any termination
of this Declaration shall become effective when approved by the Raleigh City
Attorney and filed for record in the Wake County Registry, unless a later
effective date is specified therein. HNo provision of this Declaration which
reserves or grants special rights to Declarant shall be amended without
Declarant's prior written approval so long as Declarant owns any property for
development and/or sale in the Community or has the right unilaterally to annex
additional property to this peclaration.

Any lawsuit-challenging any aspect of an amendment to this Declaration must
be filed in the appropriate court in the county in which the Community is located-

‘within one (1) year of the recordation of such amendment in the public registry

of the county in which the Community is located.

Section 5. Gender and GrammAr. The singular, wherever used herein, shall
be construed to mean the plural, when applicable, ard the use of the masculine
pronoun shall include the neuter and feminine. ’

Section 6. Severability. Whenever possible, each provision of this
Declaration shall be interpreted in such manner as to be effective and valid, but
if the application of any provision of this Declaration to any person or to any
property shall be prohibited or held invalid, such prohibition or invalidity
shall not affect any other provision or the application of any provision which
can be given effect without the invalid provision or application, and, to this
end, the provisions of this Declaration are declared to be severable.

gection 7. Captions. The captions of each Article and Section hereof, as
to the contents of each Article and Section, are inserted only for convenience
and are in no way to be construed as defining, limiting, extending, or otherwise
modifying or adding to the particular Article or section to which they refer.

Section 8. Perpetuities. If any of the covenants, conditions,
restrictions, or other provisions of this Declaration shall be unlawful, wvoid,
or voidable for violation of the rule against perpetuities, then such provisions
shall continue only until twenty-one (21) years after the death of the last
survivor of the now living descendants of Elizabeth II, Queen of England.

Section 9. Indemnification. To the fullest extent allowed by applicable
North Carolina law, the Association shall indemnify every officer and director
against any and all expenses, including, without limitation, attorney's fees,
imposed upon or reasonably incurred by any officer or director in connection with
any action, suit, or other proceeding {including gettlement of any suit or
proceeding, if approved by the then Board of Directors) to which such officer or
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director may be a party by reason of being or having been an officer or director.
The officers and directors shall not be liable for any mistake of judgment ,

- nagligent or otherwise, except for their own individual willful misfeasanco,

malfeasance, misconduct, or bad faith. The officers and directors shall have no
personal liability with respect to any contract or other commitment made by them,
in good faith, on behalf of the Association (except to the extent that such
officers or directors may also be membera of the Association), and the
Asscociation shall indemnify and forever hold such officer and director free and
harmless against any and all liability to others on account of any such contract

or commitment. Any right to indemnification provided for herein shall not be .

exclusive of any other rights to which any officer or director, or former officer
or diractor, may be entitled. The right to indemnification of officers and
directors provided herein shall not apply to any liability of such officers or
directors by reason of being or having been a member in the Association. The
Association shall. maintain adequate general liability and officers’ and
directors' liability insurance to fund this obligation, if gsuch coverage is
reasonably available. : .

‘Section 10. Books and Records.

(a) Inspection by Members and Mortgagees. This Declaration, the Bylaws,
copies of rules and use regtrictions, membership register, books of account, and
minutes of meetings of the members of the Board and of committees shall be made
available for inspection and copying by any member of the Association or by the
duly appointed representative of any mewber and -by holders, insurers, or
guarantors of any first Mortgage at any reasonable time and for a purpose
reasonably related to such Person's interest as a member or holder, insurer, or
guarantor of a first Mortgage at the office of the Association or at such other
reasonable place as the Board shall. prescribe.

(b) Rules for Inspection. The Board shall establish reasonable rules with
respect to: : T

(i) notice to be given to the custodian of the records;

(ii) hours and days of the week when such an inspection may be made;
and

(iii) payment of the cost of reproducing copies of documents.

{c) 1nspection by Directors. Every director shall have the abaoclute right
at any reasonable time to inspect all books, records, and documents of the
Association and the physical properties owned or controlled by the Association.
The right of inspection by a director includes the right to make extra copies of
documents at the reasonable expense of the RAssociation.

Section 11. Financial Review. A review of the books and records of the
Association shall be made annually in the manner as the Board of Directors may
decide; provided, however, after having received the financial statements at the
annual meeting, by a majority of the Total Association Vote, the Owners may
require that the accounts of the Association be audited as a Common Expense by
an independent certified public accountant. Upon written request of any
institutional holder of a first Mortgage and upon payment of all necessary costs,
puch holder shall be entitled to receive a copy of audited financial statements
within ninety (90) days of the date of the request.

Section 12. Notice of Sale or Lease. In the event an Owner sells or
Jjeases such Owner's Lot, the Owner shall give to the Association, in writing,
prior to the effective date of such sale or lease, the name of the purchaser or
lessee of the Lot and such other information as the Board may reasonably require.
Upon acquisition of a Lot, each new Owner shall give the Association, in writing,
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the name and mailing address of tha Owner and such other information as the Board
may roasgpahly request. : : )

soetionilil Agresments. Subject to the prior appro&al of Daclarant (®o
long as Declarant has the right unilaterally to annex additional property to the

Comeunity), all agreements and determinations, including settlement agreements

regarding litigation involving the Association, lawfully authorized by the Board
of Directors shall be binding wupon all Owners, their heirs, legal
representatives, successors, asaigns, and others having an interest in the
Community or the privilege of possession and enjoyment of any part of the
Community. : . _ '

. Section 14. Jmplied Rights. The Association may exercise any right or
privilege given to it expressaly by this Declaration, the Bylaws, the Articles of
Incorporation of the association, any use restriction or rule, and every other

right or privilege reasonably to be -implied from the existence of any right or -

privilege given to it therein or reasonably necessary to effectuate any such
right or privilege. : ' ' '

Section 15. Variances. Notwithstanding anything to the contrary contained
herein, the Board of Directors or its designee shall be authorized to grant
individual variances from the provisions of Article VI of this Declaration, and
any rule, regulation or use restriction promulgated pursuant thereto if it
determines that waiver of application or enforcement of the provision in a
particular case would not be inconsistent with the overall scheme of developwment
for the Community. No variance shall be issued which is inconsistent with the
Raleigh City Code.

Section 16, Litigation. No judicial or administrative proceeding shall
be commenced or prosecuted by the Association unless approved by at least
seventy-five percent (75%) of the Total Association Vote. This Section shall not
apply, however, to (a) actions brought to enforce the provisions of this
Declaration {including, without limitation, the foreclosure of liens), (b) the
imposition and collection of assessments as-provided in Article IV hereof, (c)
proceedings involving challenges to ad ralorem taxation, or (d) counterclaims
brought by the Association in proceedings instituted against it. This Section
ghall not be amended unless such amendment is made by Declarant pursuant to
Article XII, Section 4 hereof, or is approved by the percentage votes, and

pursuant to the same procedures, necessary to institute proceedings as provided
above. '

Section 17. Density Transfers. The property comprising the Community ie
a part of a cluster unit development approved by the Raleigh City Council in
which residential density transfers are permitted. Therefore, even though some
Lots may appear to contain sufficient land area to construct additional dwelling
units, prior approved density transfers within the cluster unit development may
in fact preclude City of Raleigh approval of additional dwelling units.

IN WITHESS WHEREOF, the undersigned, Declarant herein, hereby executes this

insprument Py jand through its duly authorized representatives and under seal this
day of & ., 1997.

THE BAYLOR BOYS
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I, a Notgry Public of the County and State aforesaid, certlfy that

. Jv. ., personally appeared before me this day and acknowledges
that (s)he is Secretary of The Baylor Boys, Inc., a North Carolina corperation,
and that by authority duly given and as the act of the corporation, the foregoing

instrument was eigned in its name by its President, eealed with its cor
seal, -and attested by him(her) as ita Secretary. .

-}ltn.nn my hand "and official stamp or seal, this
Basallo

Jhn

, 1997. .

My Commission Expires: [!/I? /9 9 : 7 &;-,_.. ..,‘ {\ e
R - { | o - ' . . $' PJA;“:{-“\ |“\
(s?nup/szan) *%ﬂmmg:;ﬁif

limited partnership, by its general partner .

CALIBER HOMES LIMITED PARTNERSHIP, a North carolina

By: Cascade, Homes, Inc., a North Carolina corporation

.

YA

- .Ronaleef v
Attest: ﬂ /

' . Tammy Schuft{/Asst. Sec.

[Corporate Seal} .

i

\“\\Nl"- -'-51.,"

Wake Co., North Carolina
I, -a Notary Public of the County and State aforesaid, certify that

2,
‘s,

% Genera] Prdrar of Calibes Homos Lim @87, Byei 236 Sl
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sr-_,hﬁft . personally appeared bgfore me this day and acknowledges thatghe/bmumw”

4sst. sec. of Cascade Homes, Inc.y

a North Carolina corporation, and that by

authority duly given and as the act of the corporation, the foregoing instrument
was signed in its name by its President, sealed with 'its corporate seal, and -

attested by her as its agst. sec. .
Witness my hanc_i and official stamp or seal, this ﬂ d

ay Q&wne,,

S LNNgy ™,

J o , 1997. _ . .
- A e X%,
Notary Public _ /s ¢ \18p "% '\

My Commission Expires: I_’/ / ?/ ?c)

(STAMP/SEAL)

NORTH CAROLINA — WAKE CQUNTY
The foregoing cemﬁofw

Notar{y)(ies) Public
s (are} certified to be comect. This instrum i
£ A § ent and this certificate are duly ragistared at th
@ date and
time and i the book and page shown on the first page hereof.

mm M. RIDDICK, Register of Deeds
By &l QQQ}-—) o 7

Asst/Degnly Registar of Deeds ‘0
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EXHIBIT “A“
Refinitions
The tollewing worda, when used in this Declaration or in any Supplementary

Declaration (unless the context shall prohlhit). shall have the focllowing
meanings: . '

(a) "aAsgociation” ahall mean The Village at Westgate ﬂomeowhers

i nssocietion, Inc., & nenprofit North Carolina corporation, i{te successors and
assigns.
(b} "Board of Directors" or "Board"” of the Association shall be the

appointed or elacted body, as applicable, heving its normal meaning under North
Carolina law.

(c) *Bylawa® shall refer'to the Bylaws of The Village at Westgate
Homeowners Association, Inc., attached to this Declaration as Exhibit "D" and
incorporated herein by this reference. :

{d) "Common Exggnses shall mean the expense anticipated or actually
incurred by the Association in maintaining, repairing, replacing, insuring and
operating the Common Property, including, without limit, the payment of ad
valorem taxes and assessments levied against the Common Property, and otherwise
for the benefit of all Lots.

(e) “"Common Property" shall mean any and all real and personal property
and easements and other interest3 therein, together with the facilities and -
improvements located thereon, now or hereafter owned by the Association for the
common use and enjoyment of the Owners as well as (i) sanitary sewer lines
serving the Community located outside any public street, City of Raleigh sanitary
sewer easement or Lot; (ii) water lines serving the Community located outside any
public street or Lot; and (iii) storm drainage pipes and drainage devices for
detention and retention of storm water which are located within the Community and

-outside any -public street right-of-way.

(f) ™“Community" shall mean and refer to that certain real property and
interests therein described in Exhibit "B", attached hereto, and (i) such
additions thereto as may be made by Declarant by Supplementary Declaration of all
or any portion of the real property described in Exhibit "C" attached hereto; and
(ii) such additions theretc as may be made by the Association by Supplementary
Declaration of other real property.

(g) *Community-Wide Standard® shall mean the standard of conduct,
maintenance, or other activity generally prevailing in the Community. Such
standard may be more specifically determined by the Board of Directors of the
Association. Such determination, however, must be consistent with the
Community-Wide Standard originally established by Declarant.

{h) "Declarant" shall mean and refer to The Bayler Boys, Inc., a North
Carolina corperation, and Caliber Homes Limited Partnership, a North Carolina
limited partnership, collectively, and their successors-in-title and assigns,
provided any such successor-in-title or assign shall acquire for the purpose of
development or sale all of the remaining undeveloped or unsold portions of the
real proparty described in Exhibit "B", attached hereto, or in Exhibit *cv,
attached hereto, and provided further, in the instrument of conveyance to any
such successor-in-title or assign, such successor-in-title or assign is
designated as the "Declarant” hereunder by the grantor of such conveyance, which
grantor shall be the Declarant hereunder at the time of such conveyance;
provided, further, upon such designation of such successor Declarant, all rights
of the former Declarant in and to such status as "Declarant® hereunder shall
cease,
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Notwithstanding anything provided herein to tha contrary, during such time
as Caliber Homes Limited Partnership is the owner of any real property described
in Exhibit *B~, attached herato, or Exhibit "Cc", attached hereto (1) Caliber -
Homes Limited Partnership shall be entitled to exercise the rights and powers of
the Declarant hereunder without any action or prior approval of The Baylor Boys,
Inc. or its successors-in-title or assigns, and (2) The Baylor Boys, Inc., or its
succesgors-in-title or asaigns, shall not be entitled to exercise the rights and
powers of the Declarant hereunder without the prior written consent of Caliber
Homes Limited Partnership. At such time as Caliber Homes Limited Partnership
doaes not own or have under contract to purchase any portion of the real property
deascribed in Exhibit *"B*, attached hereto, or Exhibit "C", attached hereto,
Ccaliber Homes Limited Partnership shall cease to be a Declarant, and The Baylor.
Boys, Inc., or its guccessor~in-title or assign, shall then constitute the sole
Declarant for all purposes, it being understood that, as to all of the property
described in Exhibit *B", attached hereto, and in Exhibit “c", attached hereto,
which is now or hereafter subjected to this Daclaration, there shall be only one
" person or legal entity entitled to exercise the rights and powers of the
»peclarant™ hereunder at any one point in time.

(1) "Lot" shall mean any plot of land within the Community, whether or not
improvements are constructed thereon, which constitutes or will constitute, after
the construction of improvements, a single—family dwelling site as shown on a
plat recorded in the land records of the county where the Community is located,
excluding any Common Property owned in fee by the Association. The ownership of
each Lot shall include, and there shall pass with each Lot as an appurtenance
~ thereto, whether or not separately described, all of the right, title, -and

interest of an Ouner in the Common Property, which shall include, without
limitation, membership in the Association. .

{j) r"Mortgage" means any mortgage, deed to secure debt, deed of trust, and
any and all other similar instruments used for the purpose of encumbering real
property in the Community as security for the payment or satisfaction of an
obligation. : '

(x) "Mortgagee" shall mean the holder of a Mortgage.

(1) "Occupant" shall mean any Person occupying all or any portion of a
residence or other property located within the community for any period of time,
regardless of whether such Person is a tenant of the Owner of such property.

(m) “Qwner" shall mean and refer to the record owner, whether one or more
Personsg, of the fee simple title to any Lot located within the Community,
excluding, however, any Person holding such interest merely as security for the
performance or satisfaction of any obligation.

(n) “"Person" means any natural person, as well as a corporation, joint
venture, partnership (general or limited), association, trust, limited liability
company, or cther legal entity. '

(0) "Supplementary Declaration” means an amendment or supplement to this
Declaration which subjects additional property to this Declaration or imposes,
expressly or by reference, additional restrictions and obligations on the land
described therein, or both. .

(p) npotal Association Vote" means all of the -votes attributable to
menmbers (including votes of Declarant), and the consent of Declarant so long as
Declarant has the right to unilaterally annex additional property to the
Community.
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- Exhibit “B"
Property submitted

BEING all of that certain tract or parcel of land containing 10.42 acres and described as
"Village at Westgate, Phase 1" as shown on the map recorded in Book of Maps 1997,

Page ~ 935", Wake County Registry dated 3-19-97 and prepared by Griffin Land
- Surveying. | e : S
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| | Exhibit *C" _
 Additional property which may be unilaterally submitted by declarant

Parcel 1: BEING ail of that certain tract or parcel containing 3.008 acres and described
as "Tract 1" on the survey entitied "The Village at Westgate and Pemberton o
Recombination® prepared 12-26-96 by Combined Surveying Resources and recorded in
Book of Maps 1997, Page 275, Wake County. Registry; ‘

Parcel 2: BEING all of that certain tract or parcel containing 19.51 acres described as
*Tract 2" as shown on the survey entitled "The Village at Westgate and Pemberton
Recombination" prepared 12-26-96 by Combined Surveying Resources and recorded in
Book of Maps 1997, Page 275, Wake County Registry; save and except that certain
_parcel or tract of land containing 10.42 acres and described as "Village at Westgate,
Phase 1" as shown on the map prepared 3-19-97 by Griffin Land Surveying and recorded -
in Book of Maps 1997, Page 435 , Wake County Registry.




S U Al A - ..

® 751460400

EXHIBIT "D"

BYLAWS
or

THE VILLAGE AT WESTGATE HOMEOWNERS ASSOCIATION, IHC.
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BYLANWS -
’ or
THE VILLAGE AT WESTGATE HOMEOWNERS ASSOCIATION, INC.

Articls X
Name, Membership, apd Definitions

Section 1. HName. The name of the Association shall be The village at
Westgate Homeowners Asgociation, Inc. (the "aggociation”). :

gection 2. MNembership. The Association shall have one (1) class of
membership, as is more fully set forth in that peclaration of Protective
Covenants for The Village at Wwastgate (this neclaration, as amended, reneved, or
extended from time to time, ia hereinafter sometimes referved to as the
“peclaration™), tha terms of which pertaining to membership are spacifically
incorporated by reference herein. . S - ' g '

Section 3. Definitions. The words used in these Bylaws shall have the
same mesning as set forth in the Declaration, unless the context shall prohibit.

Article II :
Associnti.on: Meetings, Quorum, Voting, Proxies

Section 1. Place of Mestings. Meetings of the Association shall be held
at the principal office of the Association or at such other suitable place -
convenient to the members as may be designated by the Board of Directors, either
in the Community or as convenient thereto as possible and practical.

. Section 2. First Meeting and Annual Meetings. An annual or special
meeting shall be held within one (1) year from the date the Declaration is
recorded. Annual meetings shall be set by the Board so as to occur no later than
sixty (60) days after the close of the Association's fiscal year. If the day for
the annual meeting of the members is a legal holiday, the meeting will be held
at .the same hour on the first day following which is not a legal holiday
(excluding Saturday -and sSunday} . ‘ ' )

. Section 3. Special Meetings. The pPresident may call special meetings.
¥n addition, it shall be the duty of the President to call a special meeting of
the Association if so directed by resolution of a Majority of the Board of
pDirectors or upon a petition signed by at least twenty-five percent (25%) of the
Total Association Vote (the consent of the Declarant shall not be required). The
notice of any special meeting shall state the date, time, and place of such
meeting and the purpose thereof. No business shall be transacted at a special
meeting, except as stated in the notice.

Section 4. Notice of Meetings. It shall be the duty of the Secretary to
mail or to cause to be delivered to the owner of record of each Lot a notice of
each annual or special meeting of the Association stating the purpose of the
special meeting, as well as the time and place where it is to be held. If an
Owner wishes notice to be given at an address other than his or her Lot, he or
she shall have designated by notice in writing to the Secretary gsuch other
address. The mailing or delivery of a notice of meeting in the manner provided
in this Section shall be considered service of notice. Unless otherwise provided
by the Declaration, notices shall be served not less than ten (10) nor more than
thirty (30) days before a meeting.

Section 5. Waiver of Notice. Waiver of notice of a meeting of the
members shall be deemed the equivalent of proper notice. Any member may, in
writing, waive notice of any meeting of the members, either before or after such
meeting. Attendance at a meeting by a member, whether in person or by Pproxy,
shall be deemed waiver by such member of notice of the time, date, and place
thereof, unless such member specifically objects to lack of proper notice at the
time the meeting is called to order.
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Section 6. Adjournment of Meetings. If any meetings of the Association
cannot ba held bacause a quorum {m not present, a Majority of the members who are
present at such meeting, sither in person or by proxy, may adjourn the meeting
to a time not less than five (5) nor more than thirty (30) days from the time the
original meeting was called. At such adjourned meeting at which a quorum ie
present, any business which might have been transacted at the meeting originally

_© Bection 7. Voting. The voting rights of the members shall be as set
forth in the Declaration, and such voting rights are specifically incorporated
herein. ' - ' i ‘ '

SBection 8. Proxies. At all meetings of members, each member may vote
in person or by proxy. All proxies shall be in writing, dated, and filed with
the Secretary before the appcinted time of each meeting. Every proxy shall be
revocable and shall automatically cease upon convayance by the member of his or
her Lot, or upon receipt of notice by the Sacretary of the death or judicially
declared incompetence of a member, or of written revocation, or upon the
expiration of eleven (11} months from the date of the proxy.

. Section 9. Quorum. Unless otherwise provided by the Declaration, the
presence, in person or by proxy, of twenty-five percent (25%) of the total
eligible Association vote shall -constitute a quorum at all meetings of the
Association. The members present at a duly called or held meeting at which a
gquorum ig present may continue to do business until adjournment, notwithstanding
the withdrawal of enough members to leave less than a quorum. |

Section 10. Action Without A Formal Meeting. Any action to be taken at

a meeting of the membexrs or any action that may be taken at a meeting of the

members may be taken without a meeting if one or more consents, in writing,

setting forth the action so taken, shall be signed by the members holding the

voting power required to pass such action at a meeting held on the date that the.
last consent is executed and such action is consented to by the Declarant if

required. Such action shall be effective upon receipt by the Association of a

sufficient number of such consente executed by current members unless a later

effective date is specified therein. Each signed congent shall be delivered to

the Association and shall be included in the minutes of meetings of members filed'
in the permanent records of the Agsociation. '

Article III
Board of Directors: Number, Powers, Meetings

A. Composgition and Selection.

Section 1. Governing Body: Compasition. The affairs of the Association
shall be governed by a Board of Directors. Except as provided in Section 2 of
thig Article, the directors must reside in the Community and shall be members or
spouses of such members; provided, however, no person and his or her spouse may
serve on the Board at the same time. Corporate Owners may serve on the Board

only if the person designated by the corporation to represent its interests
resides in the Community.

Section 2. Directors Appointed by Declarant. Declarant shall have the
right to appoint or remove any member or members of the Board of Directors or any
officer or officers of the Association until such time as the first of the
following eventa shall occur: (a) the expiration of seven (7) years after the
date of the recording of the Declaration; (b) the date on which seventy-five
percent (75%) of the Lots which are developed on the real property described in
Exhibit "B" and Exhibit "C" of the Declaration shall have been conveyed to
Persons who have not purchased such Lots for the purpose of construction of a
residence and resale of such Lot and residence; or (c¢) the surrender by Declarant
in writing of the authority to appoint and remove directors and officers of the
Association. Each Owner, by acceptance of a deed to or other conveyance of a
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-Lot,' veasts in Declarant such authority to appoint and remove directors and
officers of the Association. The directors selected by the Declarant need not
be Owners or residents in the Community. -7 :

" "Section 3. Number of Directors. The Board shall consist of not less
N than three (3) nor more than five (5) members. For as long as the Declarant
. ’ shall have the right to appoint any member or members of the Board of Directors
'"; as provided in Article III, Section 2 herein, the Board shall conaist of three
R {3) members. : ’ : T . . .

Section 4. Nomipation of Dbirectors. Elected directors shall be
nominated from the floor and may also be nominated by a nominating committee, if
such a committes is established by the Board. All candidates shall have a - o :
reasonable opportunity to communicate their qualifications to the members and to . : )
.solicit votes. ) : ‘

) Section 5. Election and Term of Office. ) Oowner—elected diraectors shall
bae elected and holdroffi.ce as followsa: ) E :

(a) After the Declarant's right to appoint directors and officers
terminates, the Association shall call a special meeting to be held at which
L Owners shall elect three ({3) directors (or five (5) directors if, at any meeting
E e at which Owners are electing directors the Board announces that it has elected

—' . to increase the number of directors to five (5) directors).

{b} At annual meetings of the membership thereafter, directors shall be
elected. All eligible members of the Association shall vote on all directors to o
be elected, and the candidate(s) receivina the most votes shall bhe elected; v
provided, however, the initially elected directors shall serve the remainder of :
their terms. Cumulative voting shall be prohibited. :

TR
LA B

The term of one (1) director shall be fixed at cne (1) year, the term of
one (1) director shall be fixed at two (2) years, and the term of one (1)
‘ director shall be fixed at three (3) years. At the expiration of the initial
{ ' term of office of each respective member of the Board of Directors, a successor
E ‘ shall be elected to serve for a term of two (2) years. In addition, if the Board
ig increased to five (5) members, the additional two (2) directors shall be
‘elected to serve for a term of two (2) years. The members of the Board of
Directors shall hold office until their respective successors shall have been
elected by the Association. :

‘ Section 6. Removal of Directors. At any regular or special meeting of
the Association duly called, any one (1) or more of the members of the BRoard of
. Directors may be removed, with or without cause, by a Majority of the Total
l Association Vote and a successor may then and there be elected to fill the ¥
vacancy thus created. A director whose removal has been proposed by the Owners
shall be given at least ten (10) days' notice of the calling of the meeting and .
l the purpose thereof and shall be given an opportunity to be heard at the meeting.
; Additionally, any director who has three (3) consecutive unexcused absences from
Board meetings or who is delinquent in the payment of an assessment for more than
twenty (20) days may be removed by a Majority vote of the directors at a meeting,

a quorum being present. This Section shall not apply to directors appointed by
Declarant.

Section 7. Vacancies. Vacancies in the Board of Directors caused by any
reason, excluding the removal of a director by vote of the Asscciation, shall be
filled by a vote of the Majority of the remaining directors, even though less
than a quorum, at any meeting of the Board of Directors. Each Person so selected
ghall serve the unexpired portion of the term. '
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B.  MNsetings. - ' _
, Section 8. g;g;ni;@;igﬂ_ﬂgg;}ggg. The firat meeting of the mombers of -
the Board of Directors following.each annual meeting of the membership shall be

held within ten (10) days thereafter at such time and place as shall be fixed by
the Board. - - . '

: Section 9. Regular Mestings. Regular meetings of the Board of Directors
may be held at such time and place as shall be determined from time to time by -
a Majority of the directors, but at least four (4) such meetings shall be held
during each fiscal year with at least one (1) per quarter. Notice of the regular -
schedule eshall constitute sufficient notice of such meetings. ‘

Section 10. Special Meetings. Speciai meetings of the Board of Directors

shall be held when requested by the President, Vice President or by a majority

of the directors. The notice shall specify the time and place of the meeting and
the nature of any special Lusiness to be considered. The notice shall ba given
to each director by one of the following methods: (a) by personal daelivery; (b)
written notice by firat class mail,. postage prepaid; (c) by telephone
communication, either directly to the director or to a person at the director's
home or office who would reasonably be expected to communicate such notice
promptly to the director; (d) by telegram, charges prepaid; or (e) by commercial
delivery service to such director's home or office. All such notices shall be
given or sent to the director's address or telephone number as gshown on the
records of the Association. Notices sent by first class mail shall be deposited
into a United States mailbox at least four (4) days before the time set for the
meeting. Notices given by personal delivery, telephone, or telegraph company
shall be given at least forty-eight (48) hours before the timz set for the
maeeting. :

Section 11. Waiver of Notice. The transactions of any meeting of the
Roard of Directors, however called and noticed or wherever held, shall be as
valid as though taken at a meeting duly held after regular call and notice, if
(a) a quorum is present, and (b) either before or after the meeting, each of the
directors not present signs a written waiver of notice, a consent to holding the
meeting, or an approval of the minutes. The waiver of notice or consent need not
specify the purpose of the meeting. Notice of a meeting shall also be deemed
given to any director who attends the meeting without protesting before or at its
commencement about the lack of adequate notice.

Section 12. Quorum of Board of Directors. At all meetings of the Board
of Directors, a Majority of the directors shall constitute a quorum for the
transaction of business, and the votes of a Majority of the directors present at
a meeting at which a quorum is present shall constitute the decision of the Board
of Directors. A meeting at which a quorum.is initially present may continue to
transact business, notwithstanding the withdrawal of directors, if any action
taken is approved by at least a Majority of the required quorum for that meeting.
If any meeting cannot be held because a quorum is not present, a Majority of the
directors who are present at such meeting may adjourn the meeting tc a time not
less than five (5) nor more than thirty (30) days from the time that the original
meeting was called. At such adjourned meeting at which a quorum is present, any
business which might have been transacted at the meeting originally called may
be transacted without further notice.

Section 13. Compensation. No director shall receive any compensation from

the Association for acting as such unless approved by a Majority of the Total
Association Vote.

Section 14. Open Meetings. All meetings of the Board shall be open to
all members, but members other than directors may not participate in any
discussion or deliberation unless expressly so authorized by the Board.
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Sect:ion 15. Executive Session. The Board may adjourn a meeting and
reconvens in executive seasion to discuss and vote upon personnel matters,
litigation in which the Association is or may become involved, imposition of
fines, and orders of business of a similar nature. The nature of any and all
buslgo-s to-be considered in executive seasion shall first be announced in open
session. - : o

Section 16. Actjon Without A Formal MWeeting. Any action to be taken at
a meeting of the directors or any action that may be taken at a meeting of the
directors may be taken without a meeting if a consent in writing, setting forth
the action 8o taken, shall be signed by all of the directors. -

Section 17. 1g;gphgggg_g;;§15;ngsign. one (1) or more directors may
participate in and vote during any regular or apecial meeting of the Board by
telephone conference call or similar communication equipment by means of which
all directorse participating in the meeting can hear each other at the same time,
and those directors so participating shall be present at gsuch meeting. Any such

meeting at which a quorum participnpes.shall constitute a regular meeting of the

Board.

C. Powers and Duties.

Section 18. Powers. The Board ovairectors shalljbe reaponsible-for the
affairs of the Association and shall have all of the powers and duties necessary

for the administration of the Association's affairs and, as provided by law, may.
do all acts and things as are not by the Declaration, Articles, or these Bylaws

directed to be done and exercised exclusively by the members. In addition to the
duties imposed by these Bylaws or by any resolution of the Association that may
hereafter be adopted, the Board of Directors ghall have the power to and be
rasponsible for the following, in way of explanation, but not limitation:

(a) preparation and adoption of an annual budget in which there shall
be established the contribution of each Owner to the common expenses;

(b) making assessments to defray the common expenses, establishing the
means and methods of collzcting such assessments, and establishing the pericd of
the installment payments of the annual asgessment;

(c) providing for the operation, care, upkeep, and maintenance of all
areas which are the maintenance responsgibility of the Association;

(d) designating, hiring, and dismissing the personnel necessary for the
operation of the Association and, where appropriate, providing for the

compensation of such personnel and for the purchase of equipment, supplies, and
material to be used by such personnel in the performance of their duties;

(e} collecting thé assessments, depositing the proceeds thereof in a
bank depository which it shall approve, and using the proceeds to adminigter the
Agsgociation;

(f) making and amending use restrictions and rules and regulations;

{g) opening of bank accounts on behalf of the Association and
designating the signatories required; :

(h) enforcing by legal means the provisions of the Declaration, these
Bylaws, and the rules and regulztions adopted by it, and bring any proceedings

which may be instituted on behalf of or against the Owners concerning the

Association;

(i) obtaining and carrying insurance against casualties and liabilities,
ag provided in the Declaration, and paying the premium cost thereof;

i
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() paylng the cost of all services rendered to the Association or its
membere which are not directly chargeable to Qwners;

(k) keeping books with detailed accounts of the recelpts and
expenditures affecting the Asscciation and its administration, and specifying the
maintenance and repair expenses and any other expenses incurred; and

(1) contracting with any Perason for the performance of various duties
and functions. The Board shall have the power to enter into common management
agreements with trusts, condominiums, or other associations. Any and all
functions of the Association shall be fully transferable by the Board, in whole
or in part, to any other entity. . ) ‘

Section 19. Management Agent. The Board of Directcrs may employ for the
Association a professional management agent or agents at a compensation
astablished by the Board of Directors to perform such duties and gervices as the
Board of Directors shall authorize. The Declarant or an affiliate of the
Declarant may be employed as managing agent or manager. The term of any
management agreement shall not exceed one {1} year and shall be subiect to
termination by either party, without cause and without penalty, upon ninety (90)
daye*' written notice. ) ’

Section 20. Fining Procedurs. The Board shall not impose a fine (a Vlate
charge shall not constitute a fine) unless and until the following procedure is -
followed: _ -~ ' -

{a) Demand. . Written demand to cease and desist -from an alleged

-violation shall be served upon the alleged violator specifying:

{i} the alleged violation;'

(i) the action required to abate the violation;
and ) :

: {(iii) a time period, not less than ten (10) days, during
which the viclation may be abated without further sanction, if such violation is
a continuing one, or a statement that any further vioclation of the same rule may
result in the imposition of a fine, if the violation is not continuing. The
Board or its designee may demand immediate abatement in such circumstances which,
in the Board's determination, pose a danger to safety or property.

(b) Notice. Within twelve (12) months of such demand, if the violation
continues past the period allowed in the demand for abatement without penalty,

or if the same rule is subsequently violated, the Board may, upon notice, impose
a fine. The notice shall state:

{1) the nature of the alleged violation;

(ii) that the alleged viclator may, within ten (10) days from the date
of the notice, request a hearing regarding the fine;

{iii) that any statements, evidence, and witnesses may be produced by
the alleged violator at the hearing; and ‘

(iv) that all rights to have the fine reconsidered are waived if a
hearing is not requested within ten {10) days of the date of the notice.

(c) Hearing. If a hearing is requested, it shall be held before the
Board in executive session, and the alleged violator shall be given a reasonable
opportunity to be heard. The minutes of the meeting shall contain a written
statement of the results of the hearing.




P -‘,,w-mc.nesh.w‘-‘.‘w-:;--.gm“ T

75 14P50409

Article IV
Qffjicers

gection 1. Qfficers. The officerse of the Assocliation shall be a
pPresident, Vice President, Secretarcy, and Treasurer, Any two (2) or more cffices
may be hald by the same Peraon, excepting the offices of President and Secretary.
The Efasldent and Treasuxer shall be elected from among the members of the Board
of Directoxs. T -

O e

Section 2. Election. Torm of Office, and Vacancies. Except during the
period in which the Declarant has the right to appoint the officers of the
Association under Article III, Section 2, of these Bylaws, the officers of the : X
Association shall be elected annually by the Board of Directors at the first
meeting of the Board of Directors following each annual meeting of the members.
A vacancy in any office arising because of death, resignation, removal, or
otherwise may be filled by the Board of Directors for the unexpired portion of
the term. ’ - : .

Section 3. Removal. Any officer may be removed by the Board of
Directors whenever, in its judgment, the best interests of the Association will
be served thereby. -

! . Section 4. President. The president shall be the chief executive
; officer of the Association and shall preside at all meetings of the Association
and of the Board of Directora. The President shall have all the general powers
and duties which are incident to the office of the president of a corporation
organized under the North Carolina Non-Profit Corporation Act.

i
i
|
1
i : section S. Vice President. The Vice President shall act in the
B President's absence and shall have all powers, duties, and responsibilities
| ' provided for the president when so acting. '
1 : '

i

‘f

Section 6. Secretary. The Secretary shall keep the minutes of all
meetings of the Association and of the Board of Directors and shall have charge
of such books and papers as the Board. of Directors may direct and shall, in
! general, perform all .duties incident to the office of the secretary of a
i corporation organized in accordance with North Carolina law.

|

Section 7. Treasurer. The Treasurer shall have the responsibility for
the Association's funds and securities and shall be responsible for keeping full
and accurate financial records and books of account showing all receipts and
disbursements, for preparing all required financial statements and tax returns,
and for the deposit of all monies and other valuable effects in the name of the
;l Association or the managing agent in such depositories as may from time to time
E be designated by the Board of Directors. The Treasurer ghall cause an annual .
| . review (or, if requested by a resolution of the Board of Directors or by a >
. majority of the Total Association Vote, an audit) of the corporate books to be
\J made by an independent certified accountant at the completion of each fiscal
: year.

Section 8. Resignation. Any officer may resign at any time by giving
written notice to the Board of Directors, the President, or the Secretary. Such
resignation shall take effect on the date of the receipt of such notice or at any
later time specified therein, and unless otherwise specified therein, the
acceptance of such resignation shall not be necessary to make it effective.

Article V
Committees

Committees to perform such tasks and to serve for such periods as may be
designated by the Board are hereby authorized. Each committee shall be composed
and shall operate in accordance with the terms of the resolution of the Board of

Directors designating the committee or with rules adopted by the Board of
Directors.

y
i
i
i
!
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Article VI

Section 1. Fiscal Year. The fiscal year of the Association shall be

determined by resolution of the Board. In the absence of such a resolution, the
fiscal year shall be the calendar year. ' :

Bection 2. Par)iaweptary Rules. Roberts Rules of Order (current

. edition) shall govern the conduct of all Association proceedings, when not in

conflict with North Carolina law, the Articles of Incorporation, the Declaration,
thea_e Bylaws, or ‘& ruling made by the Person presiding over the proceaeding.

Becticn 3. Conflicts. If there are conflicts or inconsistencies between
the provisions of North Carolina law, the Articles of Incorporation, the
Declaration, and these Bylaws, the provisions of North Carolina law, the
Declaration, the Articles of Incorporation, and the Bylaws (in that order) shall
prevail. ' - ’ : . :

Section 4. Amendment. The Bylaws may be amended by the Board of
- pirectors; provided, howaver, that the U.S. Department of Veterans Affairas ("VA")
{if it is then guaranteeing any Mortgage in the Community) and/or the U.S.
Department of Housing and Urban Development ("HUD*) (if it is then insuring any
Mortgage in the Community) shall have the right to veto material amendments to
these Bylaws for as long as the Deciarant has the right to appoint and remove the
directors. and officers of the Association.

(3
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ARTICLES OF INCORPORATION
_' OF
THE VILLAGE AT WESTGATE HOMEOWNERS ASSOCIATION, INC.

L - In compliance with the requirements of Chapter 55A of the

General Statutes of North Carolina, the undersigned - a natural

P person of full age - has this day executed these Articles of

. Incorporation for the purpose of forming a non-profit, non-stock,
' membership corporation and hereby certifies: .

: N

" The name of the corporation is THE VILLAGE AT WESTGATE
HOMEOWNERS ASSOCIATION; INC., herein referred to as "Association".

- I1; FIC NITIAL AGEN

E. _ The registered office of the Association is located in Wake
| ~ county, North Carclina at 1550 Glenwood Avenue, Raleigh, NC 27608.
E . The name of the initial registered agent at .such address is W.
\ : Samuel Weathers. The location of the registered office as well as
1\
|
!

the initia)l registered agent may be changed at any time by a
majority vote of the Board of Directors. '

- ARTICLE JII: PURPQOSE _AND POWERS OF ASSOCIATION

This Association does not contemplate a pecuniary gain or
profit to the members thereof, and the specific purposes for which
it is formed are to provide for maintenance, preservation,
architectural control and management of residential Lots and Common
Property within that:

= e SERTTOT

single-family residential subdivision located in Wake County,
| North Carolina, and referred to herein as "The Village at
| : : Westgate", which development will be done in phases, the first
‘l : of which is known as "The Village at Westgate - Phase I" as
B ‘ shown on plat thereof recorded in Map Book ___ at Page
L P in the Wake County Public Registry, and to promote the health,

safety and welfare of the residents within The Village at
Westgate and for this purpose and except as limiteda by the
Declaration hereinafter referred to, the Association shall
have the powers to:

(a) exercise all of the powers and privileges and to perform
all of the duties and obligations of the Association as set forth
in that certain DECLARATION OF PROTECTIVE COVENANTS FOR THE VILLAGE
AT WESTGATE to be filed for record in the Wake County Public
s, Registry, and as set forth in any Supplementary Declaration filed

: pursuant to Article IX of said Declaration, and as the same may be
'= amended from time to time, said peclaration and all such
Supplementary Declarations and Amendments (hereinafter collectively

.f“’“-‘{-:hm

1
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referred to as the "Declaration") being 1ncorporated herein as if
fully set forth herein; _ o

(b) £ix, levy, collect and enforce payment by any lawful
means, all charges Or assessments made pursuant to the terms of the
Declaration; to pay all lawful expenses of the Association,
including all office and other expenses incident to the conduct of .
the business of the Association and all licenses, taxes oY
governmental charges levied or imposed against the property of the.
Association and to fund reasonable reserves for future financial

needs of the Association;

(c) acquire (by gift, purchase or otherwise), own, hold,
improve, build upon, operate, maintain, convey, sell, lease,
transfer, dedicate for public use, grant utility easements, or
otherwise dispose of real or personal property or any interest
therein owned by the Association in connection with the affairs of
the Association; provided that all conveyances of real Common
Property shall be subject to the provisions of the Raleigh cCity
Code; L

(d) borrow money, and with the consent of members entitled to
at least two-thirds (2/3) of the votes appurtenant to the Lots then
subject to the Declaration, mortgage, pledge or hypothecate any or
all of its real or personal property as security for money borrowed
or debts incurred; provided the rights of any such lender shall be
subordinate and subject to the Declaration and to the rights of the
Association and Lot Owners provided in the Declaration;

(e) dedicate, sell or transfer all or any part of the Common
Property to any public agency, authority, utility or other entity
(public or private) for such purposes subject to such conditions as
may be agreed to by the pembers. No such dedication or transfer
shall be effective unless an instrument has been signed by members
entitled to at least two-thirds (2/3) of the votes appurtenant to
the Lots then subject to the Declaration, agreeing to such
dedication, sale or transfer and the conditions, 1if any,
appurtenant thereto. 1In addition, any such dedications, sales or
transfers of real <Common Property shall be subject to the
provisions of the Raleigh City Code;

(f) participate in mergers and consolidations with other non-
profit corporations organized for the same purposes, provided that
any such merger O consolidation must have the prior approval of
the Raleigh City Attorney or his/her deputy and the consent of the
members as provided in paragraph (e) above;

(g) annex additional property pursuant to the provisions of
Article IX, Section 2 of the Declaration; and

(h) have and exercise any and all powers, rights and

privileges which a corporation organized under the Non-Profit

2
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Corporation Law of the State of North Carolina byllaw may how or

hereafter have or exercise not inconsistent with the Declaration.

ALL CAPITALIZED WORDS AND PHRASES USED HEREIN SHALL HAVE THE
_SAME MEANING AS SET FORTH IN THE DECLARATION.

ARTICLE IV: FINANCE

The Association is a non-stock corporation, and no part of the
profits (if any) of the Association shall inure to the pecuniary
benefit of its members or to any other person.

a8IIQHEJﬂLJﬂﬂﬂﬂﬂﬂﬂﬂ&LﬁHﬂ;ﬁQIIBﬁ_Blﬁﬂiﬁ

Every person or entity who is a record. owner of a fee or
undivided fee interest in any Lot which is subject by the
Declaration to assessment by the Association, including contract
sellers, shall be a member of the Association. No othexr person or
entity shall be a member except by merger or consolidation. The
foregoing is not intended to include persons or entities who hold '
an interest merely as security for the performance of any

obligation. Membership shall be appurtenant to and may not be -

separated from ownership of any Lot which is subject to assessment
by the Association. ' _

The voting rights of the membership are as provided in Article
III of the Declaration and Bylaws of the Association.

ARTICLE VI: BOARD OF DIRECTORS

The affairs of this Association shall be managed by a Board of
Directors. The initial Board shall consist of three (3) members.
The maximum and minimum number of Directors, manner in which such
number shall from time to time be determined, and the procedures
for the election and replacement of Directors shall be as set forth
in the Bylaws of the Associatiocn. The names and addresses of the
persons who are to act in the capacity of Directors until the
selection of their successors are: '

Name Address

Ronald E. Peiffer ' 1100 Navaho Drive, Suite 121
: Raleigh, NC 27609

Tammy Schuft ' 1100 Navaho Drive, Suite 121
Raleigh, NC 27609

John J. Dearing 120 Colony Center Drive
Woodstock, GA 30188
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' The Association may be diesolved only upon the signed written
consent of the members entitled to not less than three-fourths

(3/4) of the votes appurtenant to all Lots then subject to the
Declaration. Upon dissolution of the Association, other than

incident to a merger OX consolidation, the assets of the

Association shall be dedicated to an appropriate public agency
selacted by the Board of Directors to be used for purposes similar
to those for which this Association was created. In the event that
such dedication is refused acceptance, such assets shall be
granted, - conveyed and assigned to any non-profit corporation,
association, trust or other entity selected by the Board of
Directors to be devoted to such similar purposes.

TICLE VIIJ: TION
The period of existence of the Association is unlimited.
TICL (3 s
Amendment to these Articles. shall require the consent of th_é.
members entitled to at least three-fourths (3/4) of the entire vote
of the membership. _ - o
ARTICLE X: VA
As long as Declarant has the right to appoint and remove the

directors and officers of the Association as provided in the
Bylaws, the following actions shall require the prior approval of

the U.S. Department of Veterans Affairs ("VA"), so long as The

village at Westgate is approved by the VA for the guaranteeing of
mortgages .therein, and the U.S. Department of Housing and Urban

Development ("HUD"), so long as The Village at Westgate is approved -

by HUD for the insuring of mortgages therein: annexation of
additional property to the Development, except for annexation by
Declarant in accordance with Article IX, Ssection 1 of the
Declaration pursuant to a plan of annexation previously approved by
the VA and/or HUD, as applicable; mergers and consolidations;
dedication of Common Property to any public entity; mortgaging of
Common Property; dissolution of the Association; and material

amendment of these Articles of Incorporation.
ARTICLE XI: INCORPORATOR

A L e A e e e

The name and address of the incorporator is as follows:

W. Samuel Weathers 1550 Glenwood Avenue
Raleigh, NC 27608

sl
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IN WITNESS WHEREOP, I - the undersigned incorporator - have
hereunto set my hand and seal, this day of '
1997. : ; Co

W. Samuel Weathers _

STATE OF NORTH CARCLINA
COUNTY OF ‘

I, a Notary Public of the County and State aforesaid, certify
that W. Samuel Weathers personally appeared before me this day and
acknowledged the execution of the foregoing instrument. Witness
my hand and official stamp or seal, this _ day of

1997.

My Commission Expires: X
. Notary Public

(STAHP[SEAL)'




by

75| LPGOLINE

. SR o Exhibit "E"

Por_fion of community in which association will not be responsible for maintenance of
front yards and lots. : ' o :

BEGINNING at a point in a sanitary sewer easement, said point being North 00 deg. 16

" min. 29 sec. East a distance of 1113.17 feet to an existing iron pipe; thence North 33 deg.
10 min. 54 sec. West a distance of 380.08 fcet from an existing iron pipe in the southeast
corner of Tract 2 and in the northern right-of-way of Westgate Road as shown on a plat
entitled "Village at Westgate and Pemberton Recombination" as recorded in Book of.
Maps 1997, Page 275, Wake County Registry; runs from said point of Beginning thence
South 63 deg. 22 min. 45 scc. West 26.87 feet to a point in the said sanitary sewer -
_easement; thence along the sanitary sewer easement South 74 deg. 24 min. 51 sec. West
275.89 feet to a point; thence continuing along the sewer easement North 85 deg. 56 min.
35 sec. West 255.16 feet to a point; thence North 56 deg. 24 min. 49 sec. West 99.49 feet
to a point in the western line of Tract 2; thence North 00 deg. 56 min. 24 sec. East
413.86 feet to a point in the southern line of Tract 3 aforesaid; thence along the northern
most line of Tract 3 South 89 deg. 28 min. 45 sec. East 100 feet to a point; thence South
89 deg. 03 min. 36 sec. East 45 feet to a point; thence South 00 deg. 56 min. 24 sec. West
59.98 feet to a point; thence along a curve to the left with a radius of 127.50 feet and =
*‘ through a central angle of 5 deg. 41 min. 27 sec,, said curve having an arch distance of

12.66 feet and a chord bearing of South 01 deg. 54 min. 20 sec. East 12.66 feet to a

point; thence South 88 deg. 40 min. 31 sec. East 194.38 feet to a point; thence South 56

.deg. 40 min. 34 sec. East 112.36 feet to a point; thence South 69 deg. 02 min. 00 sec. -

East 25.10 feet to a point; thence South 33 deg. 10 min. 54 sec. East 300.21 feet to the

point and place of BEGINNING and containing 4.873 acres, more or less, and being a

| ; portion of Tract 2 as shown on the survey entitled "Village at Westgate and Pemberton

H Recombination” recorded in Book of Maps 1997, Page 275, Wake County Registry. ¢




