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DECLARATION 
OF COVENANTS1 CONDITIONS, AND RESTRICTIONS 

FOR 
WESTRA VEN TOWNHOMES 

THIS DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS is made this 
_ day of August, 2002, by Episcopal Housing Ministry, a North Carolina Nonprofit corporation (the 
"Declanmt"), 

Declarant submits to this Declaration the real property described in Exhibit "A." By this Declaration, 
Declarant imposes upon the Property (as defined in Article I below) mutually beneficial restrictions under a 
general plan of improvement for the benefit of the owners of each portion of the Property, and establishes a 
flexible and reasonable procedure for the overall development, administration, maintenance and preservation of 
the Properties. In furtherance thereof, Declarant has causec;l W~¢.~vcm T<?WIID.9ffiie~ H9ffiie9wn!lr§' A3fiQOi!lti9n 
to be formed as a North Carolina nonprofit corporation to own, operate and maintain Common Areas, as 
defined below, and to administer and enforce the provisions of this Declaration, the By-Laws, and use 
restrictions and rules promulgated pursuant to this Declaration. 

Declarant desires to provide for a system whereby all the Owners will pay for the maintenance and 
upkeep of the Common Areas. 

Declarant hereby declares that all of the property described in Exhibit "A shall be held, sold, used, and 
conveyed subject to the following easements, restrictions, covenants and conditions which shall run with the 
title to the real property subjected to this Declaration. This Declaration shall be binding upon all parties having 
any right, title, or interest in any portion of the Properties, their heirs, successors, successors-in-title, and 
assigns, and shall inure to the benefit of each owner of any portion of the Property. 

This document does not and is not intended to create a condominium within the meaning of the North 
Carolina Condominium Act, N.C. Gen. Stat. §47C-l-101, ~~ 

Article I 
DEFINITIONS 

The terms in this Declaration and the attached exhibits shall generally be given their natural, commonly 
accepted definitions except as otherwise specified. Capitalized tenns shall be defined as set forth below. 

1.1. "Annual Assessment": Assessment levied on all Units subject to assessment under Article VII 
to fund Common Bxpenses as more·pfiliicularly described in Article VIl. 

1.2. "Area of Common Responsibility": The Common Area, together with such other areas for which 
the Association has or assumes responsibility pursuant to the terms of this Declaration or other applicable 
covenants, contract, or agreement. 

1.3. "Artideli of Incorporation" or "Articles"; The Articles oflncorporation of the Asaociation, rui 

filed with the Secretary of State of North Carolina. 

1.4. "Association": Westhaven Townhomes Homeowners' Association, a North Carolina nonprofit 
corporation, its successors or assigns which Association shall be incorporated no later than the date the first 
Unit is conveyed to a party other than Declarant. 
RAL:229293.1 
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1.5. "Board ofDirectors" or "Board: The body responsible for administration of the Association, 
selected as provided in the By-Laws and generally serving the same role as the board of directors under North 
Carolina corporate law. 

1.6. "Buildings": Shall mean the buildings to be constructed upon the Property by or at the direction 
of the Developer. 

1.7. "By-Laws": The By-Laws of the Association, attached as Exhibit "C," as they may be 
amended. 

1.8. "Class "B" Control Period": The period of time during which the Class "B" Member is entitled 
to appoint a majority of the members of the Board of Directors as provided in Section 3.3 of the By-Laws. 

1.9. "Common Area": All real and personal property, including easements, which the Association 
oWfis, leases or othetwise holds possessory or use rights m for the common use and enjoyment of the Owners, 
including without limitation any open areas indicated on the Plat. 

1.10. "Common Expenses": The actual and estimated expenses incurred, or anticipated to be incurred, 
by the Association, including any reasonable reserve, as the Board may find necessary and appropriate puzsuant 
to this Declaration, the By-Laws and the Articles oflncorporation. Common Expenses shall not include any 
expenses incll!Ted during the Class "B" Control Period for initial development, original construction, 
installation of infrastructure, original capital improvements, or other original construction costs unless approved 
by Members representing a majority of the total Class "A" vote of the Association. 

1.11. "Community-Wide Standard": The standard of conduct, maintenance, or other activity generally 
prevailing throughout the Properties at the time the Buildings are first constructed. Such standard may be more 
ij}ecifil;ally detcnnined by the Board of Directors. 

1.12. "Declarant": Episcopal Housing Ministry, a North Carolina nonprofit corporation, or any 
successor, successor-in-title, or assign who takes title to any portion of the property described on Exhibit "A" 
for the purpose of development and/or sale and who is designated as the Declarant in a recorded instrument 
executed by the immediately preceding Declarant. 

1.13. "Developer": Shall mean Declarant, the developer and builder of the Buildings and 
improvements on the Property or any portion thereof, and its successors and assigns. 

1.14. "Development": Shall mean and refer to Westhaven Townhomes, a multi-family residential 
development proposed to be developed on the Property by Declarant. 

1.15. "General Assessment": Assessments levied on all Units subject to assessment under Article VII 
to fund Common Expenses for the general benefit of all Units, as more particularly described in Sections 7.1 
and 7.3. 

1.16. "Governing Documents": A collective term refening to this Declaration and the Bylaws, the 
Articles, and the Use Restrictions and Rules, as they may be amended 

1.17. "Map": Shall mean and refer to (i) the map of the Development recorded in Map Book 2002, 
Page 1270 in the Public Records, (ii) any additional maps of any of the Property recorded after the date hereof; 
and (iii) any revisions, supplements or amendments of such map or maps recorded in such office. 
RAL:229293.4 2 
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1.18. "Member": A Person subject to membership in the Association pursuant to Section 3.2. 

1.19. "Mortgage": A mortgage, a deed of trust, a deed to secure debt, or any other form of security 
instrument affecting title to any Unit. 

1.20. "Mortgagee": A beneficiary or holder of a Mortgage.. 

1.21. "Mortgagor": Any Person who gives a Mortgage. 

1.22. "Owner": One or more Persons who hold the record title to any Unit, but excluding in all cases 
any party holding an interest merely as security for the performance of an obligation. If a Unit is sold under a 
recorded contract of sale. and the contract specifically so provides, the purchaser (rather than the fee owner) 
will be considered the Owner. 

1.24. "Plat'': The plat or declaration filed in the Public Records with respect to the Property, as revised 
from time to time, and initially shall mean the plat recorded in Book 2002, Page 1270 in the Public Records. 

1.25. "Property": The real property described on Exhibit "A. 

1.26. "Public Records'': The Office of the Register of Deeds for Wake County, North Carolina. 

1.27. "Special Assessment": Assessments levied in iu:cordance with Section 7.5. 

1.28. "Unit'': A townhouse unit located within any of the Buildings on the Property, which may be 
indepmd,ntly owned and conveyed and whiQb i6 intended for OIA.UpilllG}' by a single fmnily, The term shall 
include within its meaning, by way of illustration but not limitation, each nwnbered unit shown on any plat or 
declaration filed in the Public Records with respect to the Property, but shall not include Common Areas or 
property dedicated to the public. 

If a portion of the Property consists of a parcel of vacant land or land on which improvements are under 
construction, but for which a subdivision plat subdividing such vacant land into individual Buildings has not 
been recordlld, then such pa.roe) shall be deemed to contain the munber of Units designated for residential use 
for such parcel on the site plan for the Property approved by Declarant (a copy of which Declarant shall make 
available for each Member's inspection), until such time as a certificate of occupancy is issued on all or a 
portion thereof by the local governmental entity having jurisdiction. After issuance ofa certificate of 
occupancy on any portion thereof. the portion designated in the certificate of occupancy shall constitute a 
separate Unit or Units as determined above and the nwnber of Units on the remaining portion of the Properties 
shati continue to be determined in accordance with this paragraph. 

Ownership of adjacent Units by the same Owner shall not, in the absence of recording of a new or 
revised plat in the Public Records, pennit such Units to be treated as a single Unit for purposes of voting and 
asscssment, notwithstanding that such Units may be improved with a single dwelling. 

RAL:229293.4 
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2. L Common Area. Every Owner shall have a right and nonexclusive easement of use, access, and 
enjoyment in and to the Common Area, subject to; 

(a) This Declaration and any other applicable covenants; 

(b) Any restrictions or limitations contained in any deed(s) conveying the Common Area to the 
Association; 

(c) Toe right of the Board to adopt rules regulating the use and enjoyment of the Common Area; 

{d) Toe right, but not the obligation, of the Board to provide uniform assigned parking privileges, if 
any, to Owners in the parking lots located in the Common Areas; 

(e) · The right of the Association, acting through the Board, to dedicate or transfer all or any part of 
the Common Area subject to Section 2.4 and the requirements ofNorth Carolina General Statutes Section 47F-
3- l 12 as may be amended; and 

(f) The right of the Association following satisfaction of the requirements ofNorth Carolina General 
Statute Section 47F-3-112, as may be amended, acting through the Board, to mortgage, pledge, or hypothecate 
any or all of its real or personal property as security for money borrowed or debts incurred. 

2.2. No P!lrtition. Except ag pennitted in this Declaration, there shall be no judicial partition of the 
Common Area. No Person shall seek any judicial partition unless the portion of the Common Area which is the 
subject of such partition action has been removed from the provisions of this Declaration. This Article shall not 
prohibit the Board from acquiring and disposing of tangible personal property nor from acquiring and disposing 
of real property which may or may not be subject to this Declaration. 

2J, Condemnation, If any part of the Common Area shall be taken ( or conveyed in lieu of or under 
threat of condemnation by the Board acting on the written direction of Members representing at least 67% of the 
total Class "A" votes in the Association and of the Declarant, as long as the Declarant owns any property 
described on Exhibit "A") by any authority having the power of condemnation or eminent domain. the 
Association shall mail written notice to each Owner within 10 days after such taking or conveyance notifying 
them of such fact, identifying the property so taken or conveyed and stating whether such taking or conveyance 
involved any improvemen~. The ,1ww,;l m;u;l.e foI 1m,;h ~ng ihrul be p,!yi!ble tg the M~Q1,iation BS tn!5te{: for 
all Owners to be disbursed as follows: 

If the taldng involves a portion of the Common Area on which improvements have been constructed, the 
Association shall restore or replace such improvements on the remaining land included in the Common Area to 
the extent available, unless within 60 days after such taking the Declarmt, so long as the Declarant owns any 
property described in Exhibit "A" of this Declaration, and Members representing at least 75% of the total Class 
"A" vote of the Association shall otherwise agree. Any such constructi.;n shall be in accordance with plans 
approved by the Board. The provisions of Section 6.1( c) regarding funds for the repair of damage or 
destruction shall apply. 

If the taking does not involve any improvements on the Common Area, OI" if a decision is made not to 
repair or reston:, or if net funds remain after any such restoration or replacement is complete, then such award 
or net funds shall be disbursed to the Association and used for such pwposes as the Board shall determine. 

2.4. Actions Requiring Owner Approval. If either the U.S. Department of Housing and Urban 
Development or the U.S. Department of Veterans Affairs is insuring or guaranteeing the Mortgage on any Unit, 
then the following actions shall require the prior approval of Members representing not less than two-thirds 
RAL:229293.4 4 
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(2/3) of the total Class "A" votes in the Association and the consent of the Class "B" Member, if such exists: 
merger, consolidation or dissolution of the Association; annexation of additional property; and dedication, 
conveyance or mortgaging of Common Area except as otherwise provided in Section 4.6. Notwithstanding 
anything to the contrary in Section 2.3 or this Section, the Association, acting through the Board, may grant 
easements over the Common Area for installation and maintenance of utilities and drainage facilities and for 
other plll'J)oses not inconsistent with the intended use of the Common Area, without the approval of the 
membership. 

Article Ill 
MEMBERSIDP AND VOTING RIGHTS 

3.1. Function of Association. The Association shall be the entity responsible for management, 
maintenance, operation and control of the Area of Co=on Responsibility. The Association shall be the 
primary entity responsible for enforcement of this Declaration and such reasonable rules regulating use of the 
Pmj)erty u the Bolli'd or the fflembtrshlp may adopt ptiraUliftt to Article VIII. The Association shall perform 
its functions in accordance with this Declaration. the By-Laws, the Articles and the laws of the State ofNorth 
Carolina. 

3.2. Membership. Every Owner shall be a Member of the Association and only Owners may be 
Members. There shall be only one membership per Unit. If a Unit is owned by more than one Person, all co­
Owners sh311 share the privileges of such membership, subject to reasonable Board regulation and the 
restrictions on voting set forth in Section 3.3(c) and in the By-Laws, and all such co-Owners shall be jointly and 
severally obligated to perform the responsibilities of Owners. The membership rights of an Owner which is not 
a natural person may be exercised by any officer, director, partner, or trustee, or by the individual designated 
from time to time by the Owner in a written instrument provided to the Secretary of the Association. 

J,3. Voting. TheAliliG1.ia.tion 5hall h11,ve two clossi:;s ofmembGrnhip; Class "A" and Clru;s "B/' 

(a) Class "A". Class "A" Members shall be all Owners except the Class "B" Member, if any. 

Class "A" Members shall have one (1) equal vote for each Unit in which they bold the interest required 
for membership under Section 3.2; provided, there shall be only one (1) vote per Unit and no vote shall be 
exercised for any property which is exempt from aase:isment 11nder Section 7.9. All Class "A" votes shall be 
cast as provided in Section 3.3( c) below. 

(b) Class "B". The sole Class "B" Member shall be the Declarant. The rights of the Class "B" 
Member, including the right to approve, or withhold approval of, actions proposed under this Declaration, the 
By-Laws and the Articles, are specified in the relevant sections of this Declaration, the By-Laws and the 
Articl~s. The Class "B" Member may appoint a majority of the Members of the Board of Directors during the 
Class "B" Control Period, as specified in Section 3.3 of the By-Laws. After termination of the Class "B" -
Control Period, the Class "B" Member shall have a right to disapprove actions of the Board and committees as 
provided in Section 3.19 of the By-Laws. 

(c) Exercise of Voting Rights. In any situation where thei-e is more than one Owner of a Unit, the 
vote for such Unit shall be exercised as the co-Owners determine among themselves and advise the Secretary of 
the Association in writing prior to the vote being taken. Absent such advice, the Unit's vote shai! be suspended 
if more than one Person seeks to exeteise it. 

RAl..;229293.4 s 
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Article IV 
RIGHTS AND OBLIGATIONS OF THE ASSOCIATION 

4.1. Common Area. The Association, subject to the rights of the Ownen; set forth in this Declaration, 
shall manage and control the Common Area and all improvements thereon (including, without limitation, 
furnishings, equipment, improvements and other personal property of the Association used in connection with 
the Common Areas), and shall keep it in good and clean condition, and in good repair, pursuant to this 
Declaration and the By-Laws and consistent with the Community-Wide Standard. The Board is specifically 
authorized, but not obligated, to retain or employ professional management to assist in carrying out the 
Association1s responsibllttics under this Declaration, the cost of which shall be a Common E.xpense. 

4.2. Personal Property and Real Property for Common Use. The Association, through action ofits 
Board, may acquire, hold, and dispose of tangible and intangible personal property and real property, subject to 
the provisions of Sections 2.4 and 10.4. The Declarant and its designees may convey to the Association 
improved or unimproved real estate, or interests in real estate, located within the properties described in Exhibit 
n A., 11 personal property and leMehold and 6tfier jH'operty ifiterests. Such property sha.ll be a~epted by tlie 
Association and thereafter shall be maintained by the Association at its expense for the benefit of its Members, 
subject to any restrictions set forth in the deed or other instrument transferring such property to the Association. 

4.3. Enforcement The Association may impose sanctions for violations of this Declaration, the 
Bylaws, or Association rules in accordance with procedures set forth in the By-Laws, including reasonable 
monetary fines and suspension of the right to vote. In addition, in accordance with Section 3.24 of the By­
Laws, the Association may exercise self-help to cure violations and may suspend any services it provides to the 
Unit of any Owner who is more than 30 days delinquent in paying any assessment or other charge due to the 
Association. All remedies set forth in this Declaration and the By-Laws shall be cumulative of any remedies 
available at law or in equity. In any action to enforce the provisions of this Declaration or Association rules, if 
the Association prevails it shall be entitled to recover all costs, including, without limitation, attorneys' fees and 
court costl'l, reasonably incurred in such ru.tion, 

The Association shall not be obligated to take action to enforce any covenant. restriction or rule which 
the Board reasonably determines is, or is likely to be construed as, inconsistent with applicable law, or in any 
case in which the Board reason.ably determines that the Association's position is not strong enough to justify 
taking enforcement action. Any such determination shall not be construed as a waiver of the right to enforce 
such provision under other circumstances or estop the Association from enforcing any other covenant, 
restriction, or rule. 

The Association, by contract or other agreement, may, but shall not be obligated to, enforce county and 
city ordinances, if applicable, and permit local governments to enforce their ordinances within the Property for 
the benefit of the Association and its Members. 

4.4. Implied Rights; Board Authority. The Association may exercise any right or privilege given to it 
expressly by this Declaration or the By-Laws, or reasonably implied from or reasonably necessary to effectuate 
any such right or privilege. Except as otherwise specifically provided in this Declaration, the By-Laws, the 
Articles, or by law, all rights and powers ofthe Association may be exercised by the Board without a vote of the 
membership. 

4.5. Indemnification. The Association shall indemnify every officer, director, and committee 
member against all damages and expenses, including counsel fees, reasonably incurred in connection with any 
action, suit, or other proceeding (including settlement of any suit or proceeding, if approved by the then Board 
of Directors) to which he or she may be a party by reason of being or having been an officer, director, or 

RAL:229293,4 6 
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committee member, except that such obligation to indemnify shall be limited to those actions for which liability 
is limited under this Section and North Carolina law. 

The officers, directors, and committee members shall not be liable for any mistake of judgment, 
negligent or othezwise, except for their own individual willful misfeasance, misconduct, or bad faith. The 
officers and directors shall have no personal liability with respect to any contract or other commitment made or 
action taken in good faith on behalf of the Association (except to the extent that such officers or directors may 
also be Members of the Association). The Association shall indemnify and forever hold each such officer, 
director, and conunittee member hannless from any and all liability to others on account of any such contract, 
commitment, or action. This right to indemnliication shaii not be exclusive of any other rights to which any 
present or former officer, director, or committee member may be entitled The Association shall, as a Common 
Expense, maintain adequate general liability and officers' and directors' liability insurance to fund this 
obligation, if such insurance is reasonably available. 

4.6. Dedication of Common Areas. The Association may dedicate portions of the Common Areas to 
Wake County, North Carolina, or to my other local, state, or federal governmental or quasi-governmental 
entity, subject to such approval as may be required by this Section and Seedon 2.4. This Section 4.6 may not 
be amended without the Declarant's written consent so long as the Declarant owns any property described on 
Exhibits "A." 

4. 7. Security. The Association may, but shall not be obligated to, maintain or support certain 
activities within the Properties designed to make the Property safer than they otherwise might be. Neither the 
Association, the original Declarant, nor any successor Declarant shall in any way be considered insurers or 
guarantors of security within the Properties, nor shall any of them be held liable for any loss or damage by 
reason of failure to provide adequate security or ineffectiveness of security measures undertaken. No 
representation or wammty is made that any systems or measures cannot be compromised or circumvented, nor 
that any such systems or measures undertaken will in all cases prevent loss or provide the detection or 
prot~tion for which the sy&tcm i& designed or intended. Bmlh Owner llcirnowledges, understands and 
covenants to infonn its tenants and all occupants of its Unit that the Association, its Board of Directors and 
committees, Declerant, and any successor Declarant are not insurers and that each Person using the Property 
assumes all risks of personal injury and loss or damage to property, including Units and the contents ofUnits, 
resulting from acts of third parties. 

5.1. Association's Responsibility. 

ArticleV 
MAINTENANCE 

(a) The Association shall maintain and keep in good repair the Area of Common R~sponsibility1 

which shail include, but need not be limited to: 

(i} all landscaping and other flora, signage, lighting, inigation systems and equipment, 
fences, walls, and other structures and improvements, if any, situated upon any portion of the Common Area; 

(ii) landscaping, sipge, street lights, and sidewalks within public rights-of-way lying within 
Of adjacent lo the Properly, except to the extent that such responsibility is assigned to Owners under Section 
S.2 or assumed by a governmental or quasi-governmental body or public utility; 

(iii) any bioretention areas or ponds located within the Property; 
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(iv) any ponds, streams and/or wetlands located within the Property which serve as part of the 
drainage and storm water retention system for the Property; 

(v) the roofs of the Buildings and any Units; 

(vi) all fences installed by the Developer or the Association; and 

( vii) such portions of any additional property included within the Area of Common 
Responsibility as may be dictated by this Declaration, any supplemental declaration, or any contra.ct or 
agreement for maintenance thereof entered into by the Association. 

The Association may maintain other property which it does not own, including, without limitation, 
property dedicated to the public, if the Board of'Directors determines that such maintenance is necessary or 
desirable to maintain the Community-Wide Standard. 

The Area of Common Responsibility shall not be reduced by mn.endment of this Deellll'11.tion. or lll!Y 
other means except with the prior written approval of the Declarant as long as the Declarant owns any property 
described on Exbiblt "A" of this Declaration. 

(b) There are hereby reserved to the Association easements over the Property as necessary to enable 
the Association to fulfill such responsibilities. 

( c) Except as otherwise specifically provided herein, all costs associated with maintenance, repair, 
and replacement of the Area of Common Rcsponstbility and all improvements located within the Area of 
Common Responsibility and the maintenance of utility service, if any, to such area shall be a Common Expense 
to be allocated among all Units as part of the General Assessment, without prejudice to the right of the 
Association to seek reimbUIBeme:nt from the owner(s) of: or other Persons responsible for, certain portions of 
the ARll of Common Rcipomibility punm1111t to thiu Deobwtion, other reoorded i.ovcnarus, or &gRementa with 
the owner(s) thereo£ 

5.2. Owner's ResponS1'bi1ity. Each Owner shall maintain his or her Unit and all structures and other 
improvements comprising the Unit. Each Owner shall perform all such maintenance in a manner consistent 
with the Conununity-Wide Standanl and all applicable covenants, unless such maintenance rt;SpC>nsibility is 
Gtherwise assumed by or assigned to the Association pumuant to this Declaration, any Supplemental 
Declaration, or other covenants applicable to such Unit. In addition to any other enforcement rights, if an Owner 
fails to perfomi properly his or her mainCenance responsibility hereunder, the Association, or the Declarant, if 
the Association fails to do so, may perform such maintenance responsibilities and assess all ccsts incurred by 
the Association or the Declarant, as the case may be, against the Unit and the Owner. The Association or the 
Declarant, as the case may be, shall afford the Owner reasonable notice and an opportunity to cure the problem 
prior to entry, except when entry is requiTed due to an emergency situation. 

5.3. Standard of Performance. Unless otherwise specifically provided herein or in other instruments 
m-eating and assigning such maintenance respoIISl'bility, responsibility for maintenance shall include . 
responsibility for repair and replacement, as necessary. All maintenance shall be performed in a manner 
consistent with the Community-Wide Standard and all applicable covenants. The Association shall not be liable 
ibr any damage or iajury occurring on, or arising out of the condition of: property which it does not own except 
to the extent that it has been negligent in the performance of its maintenance responsibilities. 
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Article V[ 
INSURANCE AND CASUALTY LOSSES 

6.1. Association Insurance. Commencing not later than the time of the first conveyance of a Unit to a 
Person other than Declarant, the Association shall maintain, to the extent available, the following insurance 
coverages: 

(a) Required Coverages. The Association, acting through its Board or its duly authorized agent, 
shall obtain and continue in effect the following types of insurance, ifreasonably available, or if not reasonably 
available, the most nearly equivalent coverages as are reasonably available: 

(i) Blanket property insurance covering "risks of direct physical loss" on a "special form" 
basis (or comparable coverage by whatever name denominated) for all insurable improvements on the Common 
Area and on other portions of the Area of Common Responsibility to the extent that it has or bas assumed 
responsibility for maintenance, repair, and/or replacement in the event of a casualty. If such coverage is not 
generally available at reasonable cost, then 1'broad form" coverage may be substituted. The Association shall 
have the authority to and interest in insuring any property for which it has maintenance or repair responsibility, 
regardless of ownership. All property insurance policies obtained by the Association shall have policy limits 
sufficient to cover the full replacement cost of the insured improvements; 

(ii) Commercial general liability insurance on the Area of Common Responsibility, insuring 
the Association and its Members for damage or injuzy caused by the negligence of the Association or any of its 
Members, employees, agents, or contractors while acting on its behalf. If generally available at reasonable cost, 
the commercial general liability coverage (including primary and any umbrella coverage} shall have a limit of at 
least $1,000,000.00 per occurrence with respect to bodily injury, personal injury, and property damage. If the 
insurance described in (i) and (ii) above is not reasonably available, the Association promptly shall cause notice 
of that fact to be hand-delivered or sent by prepaid US Mail to all Owners; 

(iii) Workers compensation insurance and employers liability insurance, if and to the extent 
required by law; 

(iv) Directors and officers liability coverage; 

(v) Fidelity insurance covering all Persons responsible for handling Association fimds in an 
amowit determined in the Board's best business judgment but not less than an amount equal to one-sixth of the 
annual General Assessments on all Units plus reserves on hand. Fidelity insurance policies shall contain a 
waiver of all defenses based upon the exclusion of Persons seIVing without compensation; and 

(vi) Such additional insurance as the Board, in its best business judgment, determines 
advisable. 

(b) Policy Requirements. The policies may contain a reasonable deductible and the amount thereof 
shall not be subtracted from the face amount of the policy in determining whether the policy limits satisfy the 
requirements ofSedioo 6.l(a). In the event ofan insured Joss, the deductible shall be treated as a Common 
Expense; provided, if the Board reasonably determines, after notice and an opportunity to be heard in 
accordance with Section 3.24 of the By-Laws, that the loss is the result of the negligence or willful misconduct 
of one or more Ovmers, their guests, invitees, or lessees, then the Board may specifically assess the full amount 
of such deductible against such Owner(s) and their Units. 

All insurance coverage obtained by the Board shall: 
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(i) be written with a company authorized to do business in the State of North Carolina which 
satisfies the requirements of the Federal National Mortgage Association, or such other secondary mortgage 
market agencies or federal agencies as the Board deems appropriate; 

(ii) be written in the name of the Association as trustee for the benefited parties. Policies on 
the Common Areas shall be for the benefit of the Association and its Members; 

(iii) not be brought into contribution with insurance purchased by Owners, occupants, or their 
Mortgagees individually; 

(iv) contain an inflation guard endorsement; and 

(v) include an agreed amount endorsement, if the policy contains a co-insurance clause. 

In addition to the above, all insurance coverage obtained by the Board pursuant to Section 6.l(a)(i) 
o.nd (a}(ii) sho.11 provide that: 

(i) each Owner is an Insured Person under the policy to the extent of each Owner's insurable 
interest; 

(ii) the insurer waives its rights to subrogation under the policy against any Owner or 
Member of the Owner's household; 

(iii) no act or omission by any Owner. unless acting within the scope of the Owner's authority 
on behalf of the Association, will preclude recovery wider the policy; and 

(iv) if, at the time of a loss under the policy, there is other insurance in the name of the Owner 
coveri..ng fui;: ~!!m~ ri§k 1.11vGied by the pgliGy5 the Association's policy provides primary coverage. 

(v) the insurer shall issue certificates or memoranda of insurance to the association, and upon 
written request, to any Owner, Mortgagee or beneficiary under a Deed of Trust; 

(vi) the insurer issuing the policy may not cancel or refuse to cancel or renew the policy until 
30 days after notice of the proposed cancellation or non-renewal has been mail«l to tbl!:' AsSll<:iation, each 
Owner and each Mort~gee or beneficiary under a deed of trust to whom certificates or memoranda to whom 
certificates of insurance have been issued at their respective last known addresses. 

In addition, the Board shall use reasonable efforts to secure insurance policies which list the Owners 
as additional insureds and provide: 

({) a waiver of subrogation as to any claims against the Association's Boani, officers, 
employees, and its manager, the Owners and their tenants, servants, agents, and guests; 

(ii) a waiver of the insurer's rights to repair and reconstruct instead of paying cash; 

(iii) an endorsement precluding cancellation, invalidation, suspension, or non-renewal by the 
insurer Ort account of any one or more individual Owners, or on account of any curable defect or violation 
without prior written demand to the Association to cure the defect or violation and allowance of a reasonable 
time to cure; 
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(iv) an endorsement excluding Owners' individual policies from consideration wider any 
"other insurance~ clause; 

(v) an endorsement requiring at least 30 days' prior written notice to the Association of any 
cancellation, substantial modification, or non-renewal; 

(vi) a cross liability provision; and 

{vii) a provision vesting in the Board exclusive authority to adjust losses; provided. however, 
no Mortgagee having an interest in such 1osses may be prohibited from participating in the settlement 
negotiations, if any, related to the loss. 

(c) Damage and Destruction. Immediately after damage or destruction to all or any part of the 
property covered by insurance written in the name of the A.lisociation, the Board or its duly authorized agent 
shall file and adjust all insurance claims and obtain reliable and detailed estimates of the cost of repair or 
reeonstl'llftion. Repair or recoiiffilletion, as Used in this paragraph, means i'epiiffiig or restoring the property to 
substantially the condition in which it existed prior to the damage, allowing for changes or improvements 
necessitated by changes in applicable building codes. 

Any damage to or destruction of the Common Area shall be repaired or reconstructed unless the 
Members representing at least 80"k of the total votes in the Association, and decide within 60 days after the loss 
not to repair or reconstruct 

If either the insurance proceeds or reliable and detailed estimates of the cost of repair or 
reconstruction, or both, are not available to the Association within such 60-day period, then the period shall be 
extended until such funds or information ate available. However, such extension shall not exceed 60 additional 
days. No Mortgagee shall have the right to participate in the detmnination of whether the damage or 
de3Wction to the Common An:11. lihllll bt: mplircd or reoonatnliltod. 

If determined in the manner described above that the damage or destruction to the Common Area 
shall not be repaired or reconstructed and no alternative improvements are authorized, the affected property 
shall be cleared of all debris and ruins and thereafter shall be maintained by the Association in a neat and 
attractive, landscaped condition consistent with the Community-Wide Standard and the insurance proceeds shall 
be used to pay for such work. 

Any insurance proceeds remaining after paying the costs of repair or reconstruction or clearing the 
Common Area of debris and ruins, or after such settlement as is necessary and appropriate, shall be distributed 
to all the Owners or lienholders, as their interests may appear, in proportion to the Common Expense liabilities 
of all the Units. This is a covenant for the benefit of Mortgagees and may be enforced by the Mortgagee of any 
affected Unit. 

If insurance proceeds are insufficient to cover the costs of repair or reconstruction, the Board of 
Directors may, without a vote of the Members, levy a Special A.lisessment to cover the shortfall. 

6.2. Owners' Insurance. Each Owner shall be responsible for insuring its own UniL Each such 
policy shall name the Association as an additional Insured Person to the extent of the Association's insurable 
interest, and provide that the policy may not be cancelled until ~O da)'1l after notice of the proposed cancellation 
or non-renewal has been mailed to the A.lisociation. Upon request of the Association, the insurer shall issue 
certificates or memoranda of insurance to the Association. In the event of damage or destruction of structures 
on or comprising a Unit, the Owner shall, within 180 days thereafter, complete repair or reconstruction of the 
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damaged structures in a manner consistent with the original construction. The Owner shall pay any costs not 
covered by insurance proceeds. 

Article Vil 
ASSESSMENTS 

7 .1. Creation of and Obligation for Assessments. 

(a) Pwposes and Types. There are hereby created, and the Association is hereby authorized to levy 
assessments for expenses inclllTed or anticipated to be incurred by the Association in performing its 
responsibilities and exercising its rights and powers under this Declaration, the Articles md the By-Laws, 
specifically including but not limited to: expenses of maintaining, repairing, replacing, improving, operating, 
and insuring the Area of Common Responsibility and all improvemenu located thereon, including amowits due 
to third parties who perlorm such tasks on behalfofthe Association, and the costs of labor, equipment, 
materials, management. supervision and utilities: taxes, if any, iitiposed on the Association or the Common 
Area; the cost of insurance and fidelity bond coverage obtained pursuant to Article VI; expenses of monitoring 
and enforcing compliance with the provisions of this Declaration and all exhibits hereto and all instruments 
referem:ed herein; expenses arising out of the Association's indemnification obligations under Section 4.5; 
expenses arising out of any measure undertaken to enhance the safety of the Owners and occupants of Units and 
the Property pursuant to Section 4. 7; expenses of managing the Association, including compensation of 
management personnel, maintaining books and records, handling Association fimds, providing .financial reports, 
and corresponding with Members; administrative expenses such as postage, copying expense, office supplies 
and equipment; legal, accounting, and other professional fees; and such other expenses as the Board deems 
necessary or desirable to keep the Property in good, clean, and attractive condition and to maintain and enhance 
property values and marketability of Units within the Properties. Such assessments shall commence at the time 
and in the manner set forth in Section 7. 7. 

There shall be two types of assessments: (a) General Assessments as described in Section 7.3; and 
(b) Special Assessments as described in Section 7.5. Each Owner, by accepting a deed or entering into a 
recorded contract of sale for any Unit, is deemed to covenant and agree to pay these assessments. 

(b) Personal Obligation and Lien. All assessments, together with interest (computed from the due 
date of such assessment at a rate of 18% per annum or such higher rate as th.«;1 Board i;i;my §tilbli:ill, subject tQ 
the limitations of North Carolina law), late charges in such amount as the Board may establish by resolution 
(subject to the limitations ofNorth Carolina law), costs, and reasonable attorneys' fees, shall be a charge and 
continuing lien upon each Unit against which the assessment is made until paid, as more particularly provided 
in Section 7.6. Each such assessment, together with interest, late charges, costs and reasonable attorneys' fees, 
also shall be the personal obligation of the Person who was the Owner of such Unit at the time the assessment 
arose. Upon a transfer of title to a Unit, the grantee shaJI be jointly and severally liable for any aBsessments and 
other charges due at the time of conveyance. However, no first Mortgagee who obtains title to a Unit by 

· exercising the remedies provided in its Mortgage shall be liable for unpaid assessments which accrued prior to 
such acquisition of title. 

The Association shall, upon request, fumish to any Owner liable for any type of assessment a 
certificate in writing signed by an Association officer setting forth whether such assessment has been paid. 
Sueh certificate shall be conclusive evidence of payment. The Association may require the advance payment of 
a reasonable processing fee for the issuance of such certificate. 

Assessments shall be paid in such manner and on such dates as the Board may establish, which may 
include discounts for early payment or similar time/price differentials. Toe Board may require advance 
RAL:229293,4 12 



(Page 18 of 51) 

·- -··-·----- ···--· -~-----·----
BK009533PG02&90 

payment of assessments at closing of the 1ransfer of title to a Unit and impose special requirements for Owners 
with a history of delinquent payment. The General Assessment shall be an annual assessment due and payable 
in such manner and in such installments as may be uniformly prescribed by the Board from time to time. If any 
Owner is delinquent in paying any assessments or other charges levied on his Unit, the Board may require any 
unpaid installments of all outstanding assessments to be paid in full immediately. The Board may also establish 
uniform late fees for dues or assessments not received by the due date or any grace period specified by the 
Board therefor, as well as fees for any returned checks. Any dues, assessments, or other charges delinquent 
after 90 days may be turned over to an attorney for collection, and the delinquent Owner will be respon11ble for 
all legal fees incurred to collect the delinquent dues, assessments, or other charges. 

No Owner may exempt himself from liability for assessments by non-use of Common Area, 
abandonment of his Unit, or any other means. The obligation to pay assessments is a separate and independent 
covenant on the part of each Owner. No diminution or abatement of assessments or set-off shall be claimed or 
allowed for any alleged failure of the Association or Board to take some action or perfonn some function 
required ofit, or for inconvenience or discomfort arising ftom the making of repairs or improvements, or ftom 
any other action it takes. 

The Association is specifically authorized to enter into subsidy contracts or contracts for "in kind" 
contribution of services, materials, or a combination of services and materials with the Declarant or other 
entities for payment of Common Expenses. 

7.2. Declarant's Obligation for Assessments. During the Class "B" Conll'Ol Period, Declllfant may 
annually elect either to pay the assessments which otherwise would be levied on its unsold Units pursuant to 
Section 7. 7 or to pay the difference between the amount of assessments levied on all other Units subject to 
assessment and the amoW1t of actual expenditures by the Association during the fiscal year; provided, regardless 
of the Declarant's election. the Declarant's Units shall be considered in computing the General Assessment rate 
under Section 7.3. Unless the Declarant otherwise notifies the Board in writing at least 60 days before the 
beginning of e&1h ti11cil yca.r, tllG l)c(;lllfllllt lihall ha dmned to have elected to continue paying on the same 
basis as during the immediately preceding fiscal year. The Declarant's obligations hereunder may be satisfied in 
the fonn of cash or by "in kind'' contributions of services or materials, or by a combination of these. After 
termination of the Class "B" Control Period. the Declarant shall pay assessments on its unsold Units in the same 
manner as any other Owner in accordance with the applicable rate of assessment under Section 7. 7. 

7.3. Computation of General Asses!!!D.c:ntll, . 

(a) A1 least 30 days before the beginning of each fiscal year. the Board shall prepare a budget 
covering the estimated Common Expenses during the coming year, including a capital contnoution to establish 
a reserve fund in accordance with a budget separately prepared as provided in Section 7.4. 

Except as otbe:awise provided in Section 7, 7, General Assessments shall be fixed at a uniform rate 
for aii Units. Subject to the provisions of this Section 7.3, such assessment rate shall be set at a level which is 
reasonably expected to produce total income for the Association equal to the total budgeted Common Expenses, 
including reserves. In determining the total funds to be generated through the levy of General Assessments, the 
Board, in its discretion, may consider other sources of funds available to the Association, including any surplus 
from prior years, any assessment income expected to be generated from any additional Units reasonably 
anticipated to become subject to partial or full assessment during the fiscal year. 

The Board shall within thirty {30) days following the Board's adoption of a proposed budget for the 
Association, mail a summary of such proposed budget to each Owner at the mailing address of each Unit or any 
other mailing address designated in writing by an Owner. In such notice, the Board shall specify the date and 
time of the meeting of the Association to consider ratification of such proposed budget and such notice shall 
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also note that the proposed budget may be ratified at the meeting regardless of whether or not a quorum of the 
Members are present at such meeting. The meeting called for in such notice shall be no less than ten (10) nor 
more than sixty (60) days following the mailing of the budget summary and the notice of meeting. The budget 
proposed by the Board shall automatically be deemed ratified at such meeting unless at such meeting, a majority 
of all the Members in the Association rejects the budget. If the proposed budget is rejected, the periodic budget 
last ratified by the Members shall be continued until such time as the Owners ratify a subsequent budget 
proposed by the Board. In addition to Member approval of the budget as provided above, if the proposed 
General Assessment set forth in the budget would exceed the applicable Maximum General Assessment, the 
proposed General Assessment shall become effective only upon approval by 67% of the Class "A" votes 
represented at a duly called meeting of the membership at which a quorum is present, and the consent of the 
Class "B" Member. If a quorum is not present at the meeting when originally called, a second meeting may be 
called and the quorum for the second meeting shall be reduced to one-half of the quorum originally required. 

(b) The maximum General Assessment which may be levied on any Unit without a vote of 
the membership shall be $725.00 for each calendar year. The maximum General Assessments as set forth 
above, and shall automatically increase for each subsequent fiscal year by 10% or the percentage increase in the 
Consumer Price Index during the previous fiscal year, whichever is greater (the "Maximum General 
Assessment"). The "Consumer Price Index" shall refer to the Consumer Price Index of the Bureau of Labor 
Statistics of the U.S. Department of Labor for All Urban Consumers (South Region; Base: 1982-84 = 100). If 
the compilation and/or publication of the CPI shall be substantially revised, transferred to any other 
governmental department or bureau or agency or shall be discontinued, then the index ( or a substitute procedure 
which reasonobly reflects mid monitoTS fluctuations in consumer prices) most nearly the same as the CPI shall 
be used to make the calculations envisioned herein, or in the event no such alternative index exists or a dispute 
arises concerning the selection of such alternative index, the Board shall have the final right and power to select 
and/or formulate such an alternate index. The Maximum General Assessment for any year may be increased by 
an amo1D1t greater than that set forth above with the assent of at least 67% of the Class "A" votes represented at 
a duly called meeting of the membership at which a quorum is pR&ent and the consent of the Class "B" 
Member. 

7.4. Reserve Budget and Capital Contribution. The Board shall annually prepare a reserve budget 
which takes into account the number and nature of replaceable assets, if any, within the Area of Common 
Responsibility, the expected life of each asset, and the expected repair or replacement cost. The Board shall set 
the required capital contribution in an amount sufficient to pennit meeting the projected needs of the 
Association, as shown on the budget, with respect both to amount and timins by annual General Assessments 
over the budget period. 

7 .5. Special Assessments. In addition to other authorized assessments, the Association may levy 
Special Assessments ftom time to time to cover unbudgeted expenses or expenses in excess of those budgeted. 
Except as otherwise specifically provided in this Declaration, any Special Assessment which, when combined 
with the General Assessment, would result in payments due in any fiscal year in excess of the Maximum 
General Assessment permitted for such fiscal year, shall require the affirmative vote or written consent of 
Members representing a majority of the total Class ''A" votes in the Association, and the affi:tmative vote or 
written consent of the Class "B" Member, if such exists. Special Assessments shall be payable in such manner 
and at such times as determined by the Board, and may be payable in installments extending beyond the fiscal 
year in which the Special Assessment is approved. Except as otherwise provided in Section 7. 7, Special 
Assessments shall be levied equally on all Units. 

7.6. Lien for Assessments. Pursuant to N.C.G.S. 47F-3-116, the Association shall have a lien against 
each Unit to secure payment of assessments which are not paid within thirty (30) days of their due date, as well 
as fees, fines, interest, late charges and other charges (subject to the limitations of North carolina law) imposed 
pursuant to N.C.G.S. 47F-3-102, 107, 107A and 115 and costs of collection (including attorneys' fees) upon 
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filing by the Association of a claim oflien in the office of the clerk of court in the County where the Unit is 
located. A claim oflien shall set forth the name and address of the Association, the name ofth.: record owner of 
the Unit at the time the claim oflien is filed, a description of the Unit, and the amount of the lien claimed. Such 
lien shall be superior to all other liens, except ( a) the liens of all taxes, bonds, assessments, and other levies 
which by law would be superior, and (b) the lien or charge of any first Mortgage of record (meaning any 
recorded Mortgage with first priority over other Mortgages} made in good faith and for value. Such lien, when 
delinquent, may be enforced by suit, judgment, and foreclosure in the same manner as mortgages are foreclosed 
under North Carolina law. 

The Association may bid for the Unit at the foreclosure sale and acquire, hold. lease, mortgage, and 
convey the Umt. While a Unit is owned by the Association following foreclosure: (a) no right to vote shall be 
exercised on its behalf; (b) no assessment shalt be levied on it; and (c) each other Unit shall be charged, in 
addition to its usual assessment, its pro rata share of the assessment that would have been charged such Unit had 
it not been acquired by the Association. The Association may sue for unpaid assessments and other charges 
authorized hereunder without foreclosing or waiving the lien securing the same. 

The sale or transfer of any Unit shall not affect the assessment lien or relieve such Unit from the lien 
for any subsequent assessments. However, the sale or transfer of any Unit pursuant to foreclosure of the first 
Mortgage shall extinguish the lien as to any installments of such assessments due prior to such sale or transfer 
except to the extent that North Carolina law grants priority over Mortgages to liens of owners associations such 
as the Association. A Mortgagee or other purchaser of a Unit who obtains title pursuant to foreclosure of the 
Mortgage shall not be personally liable for assessmimts on such Unit dmi prior to such acquisition of title except 
to the extent of any priority granted to the Association's lien by North Carolina law. Such unpaid assessments 
shall be deemed to be Common Expenses collectible from Owners of all Units subject to assessment under this 
Declaration, including such acquirer, its successors and assigns. 

7.7. Date of Commencement of Assessments. The obligation to pay assessments shall commence as 
t9 each Unit on the fim day of the fimi calendar month following the calendilI month in which the Unit iii m!lde 
subject to this Declaration, as described in Section 1.28. Notwithstanding the above, until the first day of the 
first calendar month following the calendar month in which a particular Unit is first occupied for residential 
purposes, such Unit shall be assessed only one-tenth (1/10) of the full General Assessment rate and shall pay 
only one-tenth (1110) of any Special Assessment which would otherwise be payable during such period. The 
first annual General Assessment levied on each Unit, whether levied at the partial or full rate, shall be adjusted 
accordin!j: to the number of months remaining in the fiscal ;year at the time assessments commence on the Unit. 

7.8. FailW"e to Assess. Failure of the Board to fix assessment amounts or rates or to deliver or mail 
each Owner an assessment notice shall not be deemed a waiver, modification, or a release of any Owner from 
the obligation to pay assessments. In such event, each Owner shall continue to pay General Assessments on the 
same basis as during the last year for which an assessment was made, if any, until a new assessment is levied, at 
which time the Association may retrpactively assess any shortfalls in collections. 

7.9. Exempt Property. The following property shall be exempt from payment of assessments: 

(a) All ColillTlon Area and such portions of the property owned by the Declarant as are included in 
the Area of Common Responsibility pursuant to Section 5.1; and 

(b) Any property dedicated to and accepted by any governmental authority or public utility. 
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Article VIII 
USE RESTRICTIONS AND RULES 

8.1. Pian ofbeveiopment; Appiicabliity; Effect. Deciarant has established a generai pian of 
development for the Property as a master planned community in order to enhance all Owners' quality of life and 
collective interests, the aesthetics and environment within the Property, and the vitality of and sense of 
community within the Property, all subject to the Board's and the Members' ability to respond to changes in 
circwnstances, conditions, needs, and desires within the master planned community and to regulate and control 
the Area of Common Responsibility. The Property is subject to the provisions of this Declaration governing 
individual conduct and uses of or actions upon the Property, and the guidelines, rules, and restrictions 
promulgated pwsuant to this Declaration, all of which establish affirmative and negative covenants, easements, 
and restrictions on the land subject to this Declaration. 

All provisions oftltis Declaration and any Association rules shall apply to all Owners, occupants, 
tenants, guests and invitees of any Unit. Any lease on any Unit shall provide that the lessee and all occupants of 
the leased Unit shall be bound by the terms ofthis Deelaration, the By-Laws and the rules 6fthe Assoeiati.fln. 

8.2. Authority to Promulgate Use Restrictions and Rules. Initial use restrictions applicable to all of 
the Properties are attached as Exhibit "B" to this Declaration. Subject to the terms of this Article, such initial 
use restrictions may be modified in whole or in part, repealed or expanded as follows: 

(a) Subject to the Board's duty to exercise sound business judgment ll.Ild reasonableness on 
behalf of the Association and its Members, the Board may adopt rules which modify, cancel, limit, create 
exceptions to, or expand the initial use restrictions set forth on Exhibit "B." Toe Board shall send notice by 
mail to all Owners concerning any such proposed action at least 5 business days prior to the Board meeting at 
which such action is to be considered. Members shall have a reasonable opportunity to be heard at a Board 
meeting prior to such action being taken. 

Such action shall become effective unless disapproved at a meeting by Members representing a 
majority of the total Class "A" votes and by the Class "B" Member, if any. The Board shall have no obligation 
to call a meeting of the Members to consider disapproval except upon petition of the Members as required for 
special meetings in the By-Laws. 

(b) Alternatively, the Members, at a meetini duly called for such P1:.11Pose as provided in the 
By-Laws, may adopt rules which modify, cancel, limit, create exceptions to, or expand the use restrictions and 
rules previously adopted by a vote of the Members representing a majority of the total Class "A" votes in the 
Association and the approval of the Class "B" Member, if any. 

(c) At least 30 days prior to the effective date of any action taken under subsections (a) or (b) 
of this Section, the Board shall send a copy of the rule to each Owner. The Association shall provide, without 
cost, a copy of the use restrictions and rules then in effect (hereafter the "Use Restrictions and Rules") to any 
requesting Member or Mortgagee. 

8.3. Owners' Acknowledgment. All Owners and occupants of Units are given notice that use of their 
Units is limited by the Use Restrictioru. md Rules as they may be amended, expanded, and otherwise modified 
herewider. Each Owner, by acceptance of a deed, acknowledges and agrees that the use and enjoyment and 
marketability of his or het Urtit ciin be affected and that the Use Restrictions and Rules may change from time 
to time. 
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8-4- Rights of Owners. Except as may be specifically set forth in this Declaration (either initially or 
by amendment) or in Exhibit "B," neither the Board nor the Members may adopt any rule in violation of the 
following provisions: 

(a) Equal Treatment. Similarly situated Owners and occupants shall be treated similarly. 

{b) ~ The rights of Owners and occupants to display political signs and symbols in or 
on their Units shall not be abridged. except that the Association may adopt time, place and manner restnctions 
(including design criteria) for the pUI]Jose of minimizing damage and disturbance to other Owners and 
occupants ofUnits. 

(c) Religious and Holiday Displays. The rights of Owners to display religious and holiday 
signs, symbols and decorations inside structures on their Units of the kinds nonnally displayed in residences 
located in single-family residential neighborhoods shall not be abridged, except that the Association may adopt 
time, place and manner restrictions (including design criteria) for the purpose of minimizing damage and 
disturbance to other Owners and oeeuJWlts ofUnits. 

(d) Household Composition. No rule shall interfere with the freedom of occupants of Units 
to determine the composition of their households, except that the Association shall have the power to require 
that all occupants be members of a single housekeeping unit and to limit the total number of occupants 
permitted in each Unit on the basis of the size and facilities of the Unit and its fair use of the Common Area. 

(e) Activities Within Dwellings. No rule shall interfere with the activities carried on within 
the confines of dwellings, except that the Association may prohibit activities not normally associated with 
property restricted to residential use, and it may restrict or prohibit any activities that create monetary costs for 
the Association or other Owners, that create a danger to the health or safety of occupants of other Units. that 
generate excessive noise or traffic, that create unsightly conditions visible outside the dwelling, or that create an 
unreasonable ~~ Qf annoym1.e. 

(t) Allocation of Burdens and Benefits. Except as contemplated in Section 2.l(c). no rule 
shall alter the allocation of financial burdens among the various Units or rights to use the Common Area to the 
detriment of any Owner over that Owner's objection expressed in writing to the Association. Nothing in this 
provision shall prevent the Association from changing the Common Areas available. from adopting generally 
applicable rules for use of Common Area, or from denying use privileses to those who ~ tho Common 
Area, violate rules or this Declaration, or fail to pay assessments. This provision does not affect the right to 
increase the amount of asscssmems as provided in Article VII. 

(g) Alienation. No rule shall prohibit leasing or transfer of any Unit, or require consent of 
the Association or Board for leasing or transfer of any Unit; provided. the Association or the Board may require 
a minimum lease term of up to 12 months. The Association may require that Owners use lease forms approved 
by the Association. but shall not impose any fee on the lease or transfer of any Unit greater than an amount 
reasonably based on the costs to the Association to administer that lease or transfer. 

(h) Reasonable Rights to Develop. No rule or action by the Association or Board shall 
unreasonably impede the Declarant's or Developer's right to develop the Property. 

(i) Abridging Existing Rights. If any rule would otherwise require Owners or occupants of 
Units to dispose of personal property which they maintained in or on the Unit prior to the effective date of such 
rule, or to vacate a Unit in which they resided prior to the effective date of such rule, and such property was 
maintained or SlWh occupancy was in compliance with this Declaration and all rules previously in force, such 
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rule shall not apply to any such Owners without their written consent unless the rule was in effect at the time 
such Owners or occupants acquired their interest in the Unit. 

G) Activities Incidental to Construction. No rule or action by the Association shall impede 
the Declarant or Developer from maintaining upon Common Areas and Units which they own any facilities 
necessary or incidental to construction or sale of Units. By way of example and not limitation, no rule shall 
prohibit Declarant or Developer from maintaining temporary structures for use during cons1l'uction of a Unit or 
from using any home as a sales office. 

The limitations in this Section 8.4 shall apply to rules only; they shall not apply to amendments to 
this Declaration adopted in accordance with Section ll.l. 

9.1. Easements for Utilities, Etc. 

Article IX 
EASEMENTS 

(a) There are hereby reserved to the Declarant, so long as the Declarant owns any property 
described on Exhibit ''A" of this Declaration, the Association and the designees of each (which may include, 
without limitation, any governmental or quasi-governmental entity and any utility company} perpetual non­
exclusive easen11mts, over, under and through s;uch portions of the Property (but not through a structure) es 
shown on the Map for the purpose of monitoring, replacing, repairing, maintaining and operating cable 
television systems, master television antenna systems and other devices for sending or receiving data and/or 
other electronic signals; security and similar systems; roads, walkways. pathways and trails; wetlands and 
drainage systems; street lights and signage; and all utilities, including, but not limited to, water, sewer, 
telephone, gas, eleetricity and utility meteis; and for the purpose of installing any of the foregoing on property 
whi,h the J;>cxilanml or 1he NilKIGiati.on owns or within Gll6Glllent6 dmi.gnatoo for !iUGh pmposcs on recorded 
plats of the Property. Further, easements ten (10) feet in width for such pwposes arc resetved over, m1derand 
through and along the rear property lines of the Property, and easements five (5) feet in width for such pwposes 
are reserved over, under and through and along all side property lines of the Property, as well as temporary 
easements five (5) feet in width along the front property lines of the Property for construction, maintenance and 
repair purposes. Within such ten (10) foot and five (5) foot easements, no structure, planting or other material 
shall be placed or pennitted to remain which may interfere with the installation and maintenance of the urilip~, 
or which may change the direction of flow of drainage channels in the easements, or which may obstruct or 
retard the flow of water through drainage channels in the easements. 

Declarant specifically grants to the local water supplier, electric company, snd natural gas supplier 
easements across the Property for ingress, egress, installation, reading, replacing, repairing and maintaining 
utility meters and boxes. 

(b) There is hereby reserved to the Declarant, so long as the Declarant owns any property 
dcscn'bed on Exhibit "A" of this Declaration, a non-exclusive easement for itself and its assignees over all of 
the Properties, subject to the litnitations set forth in subsection (c::) below, as necessary to provide for the orderly 
development of any property described on Exhibits "A." along with the right and power to assign suc::h specific 
easements for such pwpose as may be necessary, in the sole discretion ofDeclarant. To the extent reasonably 
possible, such easements over Units shall be limited to the setback areas adjacent to the perimeter boundary of 
each Unit. 

(c:) Any damage to a Unit resulting from the exercise of the easements described in 
subsections (a) and (b) of this Section shall promptly be repaired by, and at the expense of, the Person 
RAL:229293.4 18 
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exercising the easement. The exercise of these easements shall not extend to permitting entry into the structures 
on any Unit, nor shall it unreasonably interfere with the use of any Unit and, except in an emergency, entry onto 
any Unit shall be made only after reasonable notice to the Owner or occupant. 

9.2. Easements for Maintenance and Flood Water. The Dec:larant reserves for itself, the Association 
and their successors, assigns and designees, the nonexclusive right and easement over the Property for access, 
ingress and egress to creeks, streams and wetlands located within the Area of Common Responsibility and for 
the purpose of (a) installing, keeping, maintaining, repairing. and replacing pwnps in order to provide water for 
the inigation of any of the Area of Common Responsibility; (b) constructing. maintaining and repairing any 
bulkhead, retaining wall, levee OT other structure retaining water; (c) taking action (which may include, without 
limitation, excavating and stabilizing) to address erosion and control flooding; and ( d) removing trash and other 
debris therefrom. All persons entitled to exercise these easements shall use reasonable ..are in, and repair any 
damage resuhing from, the intentional exercise of such easements. Nothing herein shall be construed to require 
Declarant, the Association, or any other Person to take any action pennitted by such easements nor to make 
Declarant, the Association, or any other Person liable for damage resulting from erosion or from flooding due to 
heavy rainfall or other natural OU\ifreii.ees. 

9.3. Right ofEn1ry. The Association shall have the right, but not the obligation, to enter upon any 
Unit for emergency, security and safety reasons, to perfonn maintenance pursuant to Article V hereof and to 
inspect for thi::: purpose ofcmsuring compliance with this Declaration, Bylaws and rules. Such right may be 
exercised by any member of the Board, the Association's officers, agents, employees and managers, and all 
policemen, firemcm, ambulance personnel and similar emergency personnel in the pe:r:foIDUIIlCe of their duties. 
Except in an emergency situation, entry shall only be during reasonable hours and after notice to the Owner. 
This right of entry shall include the right of the Association to enter upon any Unit to cure any C1Jndition which 
may increase the possibility of a fire or other hazard in the event an Owner fails or refuses to cure the condition 

. within a reasonable time after reqllll'$ted by the Board,. but shall not authorize c:ntry into any single family 
detached dwelling without permission of the Owner, except by emergency personnel acting in their official 
~o;iuC$:, 

Article X 
MORTGAGEE PROVISIONS 

The following provisions are for the beni:::fit of holders, insurers, and guarantors of first Mon~ges 
on Units in the Property. 

1 O. 1. Notices of Action. An institutional holder, insurer or guanmtor of a first Mortgage who provides 
a written request to the Association (such request to state the name and address of such holder, insurer, or 
guarantor and the street address of the Unit to which its Mortgage relates, thereby becoming an °Bligible 
Holdex:''). will be entitled to timely written notice of: 

(a) Any condemnation loss or any casualty loss which affects a material portion of the 
Property or which affects any Unit on whioh thete is a first Mortgage held, insured or guaranteed by such 
Eligible Holder; 

(b) Any delinquency in the payment of assessments or charges owed by a Unit subject t.o the 
Mortgage of such Eligi'ble Holder, where such delinquency has continued for a period of 60 days. or any other 
violation of the Declaration or By-Laws relating to such Unit or the Owner or Occupant whioh is not cured 
within 60 days; OT 
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(c) 
the Association. 

Any lapse, cancellation or material modification of any insurance policy maintained by 

10.2. No Priori!'£. No provision of this Declaration or the By-Laws gives or shall be construed as 
giving any Owner or other party priority over any rights of the first Mortgagee of any Unit in the case of 
distribution to such Owner of insurance proceeds or condemnation awards for losses to or a taking of the 
Common Area. 

10.3. Notice to Association. Upon request, each Owner shall be obligated to furnish to the Association 
the name and address of the holder of any Mortgage encumbering such Owner's Unit. 

10.4. HUDN A Approval. As long as there is a Class "B" membership, the following actions shall 
require the prior approval of the U.S. Department ofHousing and Urban Development or the U.S. Department 
of Veterans Affairs, if either such agency is insuring or guaranteeing the Mortgage on any Unit: merger, 
consolidation or dissolution of the Association; annexation of additional property; dedication, conveyance or 
mortgaging of Common Area; or material amendment afthii: Deellll'ation. 

Article XI 
DECLARANT'S RIGHTS 

Any or all of the special rights and obligations of the Declmnt st:t forth in this Declaration or the 
By-Laws may be transferred or assigned in whole or in part to other Persorn, provided that the transfer shall not 
reduce an obligation nor enlarge a right beyond that which the Declarant has under this Declaration or the By­
Laws. No such transfer or assignment shall be effective unless it is in a written instrument signed by the 
Declarant and duly recorded in the Public Records. 

The Decl!lflmt ,m4 Devel9p~ m1ty miintm.n md Cllll)' on upgn portions of the Common Area and 
Units which they own such facilities and activities as, in the sole opinion of the Declarant, may be reasonably 
required, convenient, or incidental to the construction or sale of Units, including, but not limited to, business 
offices, signs, model homes, construction offices, and sales offices. The Declarant and Developer shall have 
easements for access to and use of such facilities. 

The Declarant and its employees, a~ents, and desi~ shall also have a rij:lht and easement over 
and upon all of the Common Area for the purpose of making, constructing and installing such improvements to 
the Common Area as it deems appropriate in its sole discretion. 

No Person shall record any declaration of covenants, conditions, and restrictions, or declaration of 
condominium or similar instrument affecting any portion of the Property without Declarant's review and written 
consent. Any attempted recordation without such consent shall result in such instrument being void and ofno 
force and effect uniess subsequently approved by written consent signed by the Declarant and recorded in the 
Public Records. 

Notwithstanding any contrary provision of this Declaration. no amendment to or modification of any 
Use Restrictions and Rules or Design Guidelines made after tennination of the Class "B" Control Period shall 
be effective without prior notice to and the written approval ofDeclarant so long as the Declarant owns any 
portion of the property described on Exhibit 11An primarily for development and sale. 

This Article may not be amended without the written consent of the Declarant. The rights contained 
in this Article shall terminate upon the earlier of (a) 40 years from the date this Declaration is recorded, or (b) 
upon recording by Declarant of a written statement that all sales activity has ceased. 
RAL:229293.4 20 
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The Declarant may, at Declarant's option. amend and modify this Declaration without obtaining the 
consent or approval of any other person or entity if such amendment or modification is necessary to cause this 
Declaration to comply with the requirements of FHA, VA. the Federal National Home Mortgage Association or 
similar agency. 

12.L Duration. 

ArtieleXII 
GENERAL PROVISIONS 

(a) Unless terminated as provided in Section 12.l(b), ibis Declaration shall have perpetual duration. 
If North Carolina law hereafter limits the period during which covenants may run with the land, then to the 
extent consistent with such law, this Declaration shall automatically be extended at the expiration of such period 
for successive '.Periods of20 yem eel!, unless termin!ted u pl'Ovided hereifl. Notwithstanding the above, if 
any of the.covenants, conditions, restrictions or other provisions of this Declaration shall be unlawfiJl, void, or 
voidable for violation of the rule against perpetuities, then such provisions shall continue only until 21 yean 
after the death of the last survivor of the now living descendants of Elizabeth II, Queen of England. 

(b) Unless otherwise provided by North Carolina law, in which case such law shall control, this 
Declaration may not be terminated within the first 25 years after the date of recording without the consent of all 
Unit Owners. Thereafter, it may be tenninated only pursuant to North Carolina General Statutes Section 47F-2-
l 18, as it may be amended from time-to-time, and by an instrument signed by Owners of at least 80% of the 
total Units within the Property and by the Declarant. if the Declarant owns any portion of the Property. Nothing 
in this Section shall be construed to permit termination of any easement created in this Declaration without the 
consent of the holder of such easement. 

12.2. Amendment Except as otherwise specifically provided in this Declaration, this Declaration may 
be amended only by the affirmative vote or written consent, or any combination thereof, of Owners of not less 
than 75% of the total number of Units within the Property; provided, however, Declarant may, at Declarant's 
option, amend or modify this Declaration without obtaining the consent or approval of any other Owner if such 
amendment or modification is correctional in nature only. In addition, the approval requirements set forth in 
Section 10.4 shall be met, if applicable. 

Notwithstanding the above, the percentage of votes necessary to amend a specific clause shall not be 
less than the prescribed percentage of affirmative votes required for action to be tabm under that clause. 

No amendment may remove, revoke, or modify any right orprivilege of the Declarant or the Class 
"B" Member without the written consent of the Declarant or the Class "B" Member, respectively ( or the 
assignee of such right or privilege). · 

If an Owner consents to any amendment to this Declaration or the By-Laws, it will be conclusively 
presumed that such Owner has the authority to consent, and no contrary provision in any Mortgage or contract 
between the Owner and a third party will affect the validity of such amendment 

Arty amendment shall become ef'fcctive upon recording in the Public Records, unless a later 
effective date is specified in the amendment. Any procedural challenge to an amendment must be made within 
twelve ( 12) months of its recordation or such amendment shall be presumed to have been validly adopted. In no 
event shall a change of conditions or circumstances operate to amend any provisions of this Declaration. 
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12.3. Severability. Invalidation of any provision of this Declaration, in whole or in part, or any 
application of a provision of this Declaration by judgment or court order shall in no way affect other provisions 
or applications. 

12.4. Cumulative Effect; Conflict. The provisions of this Declaration shall be cumulative with the 
provisions of any applicable supplemental declaration. Nothing in this Section shall preclude any supplemental 
declaration or other recorded declaration. covenants and restrictions applicable to any portion of the Properties 
from containing additional restrictions or provisions which are more restrictive than the provisions of this 
Declaration, and the Association shall have the standing and authority to enforce the same. 

12.5. Use of the Name "Westhaven Townhomes". No Person shall use the name "Westhavcn 
Townhomcs" or any derivative in any printed or promotional material without the Declarant's prior written 
consent. However, the Association shall be entitled to use the name "Westhaven Townhomes" in its name. 

12.6. Compliance. Every Owner and occupant of any Unit shall comply with this Declaration, the 
Bylaws met the Us-e Restrictions and Rules pmmulgated purswmt to Article VIII. Failute to comply shall be 
groWlds for an action by the Association or, in a proper case, by any aggrieved Unit Owner(s) to recover sums 
due, for damages or iajunctive relief, or for any other remedy available at law or in equity, in addition to those 
enforcement powers granted to the Association in Section 4.3. 

12. 7. Notice of Sale or Transfer of Title. Any Owner desiring to sell or otherwise transfer title to his 
or her Unit shall give the Board or its designee at least seven days' prtor written notice of the name and address 
of the purchaser or tmosferee, the date of such transfer of title, and such other information as the Board may 
reasonably require. The transferor shall continue ta be jointly and severally responsible with the transferee for 
all obligations of the Owner of the Unjt, including assessment obligations, until the date upon which such notice 
is received by the Board or its designee, notwithstanding the transfer of title. 

12.s. ~- Exh0!,1t "A" aUGbed tg thi:1 Dechmlt:ion is inoorporated by this reference and 
amendment of such exhibits shall be governed by the provisions of Section 12.2. All other exhibits are attached 
for informational pwpo.scs and may be amended as provided therein or in the provisions of this Declaration 
which refer to such exhibits. 
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IN WITNESS WHEREOF, the undersigned Dec!arant has executed this Declaration this~ day 

of August, 2002. 

STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

I, ~1 D :::E. a t"lU'.!'\ t~. . a Notary Public oftlie Coiliity mid State aforesaid, do 
hereby certify that epherd Smith, who is President of Episcopal Housing Ministry, a North Carolina nonprofit 
corporation, personally appeared before me this day and acknowledged the due execution of the foregoing 
instrumemt on behalf of the said corporation. 

,tJ. 
WITNESS my hand and official stamp or seal this L day of August, 2002. 

~,.,u. __ M.AJ:.bt4;, 
No Public / 

My Commission Expires: u,~n~l8&6&09 
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EXHIBIT"A" 

Land Initially Submitted 

ALL THOSE TRACTS OR PARCELS OF LAND lying and being in Wake County, North Carolina, 
and being more particularly descnoed as follows: 

BEING all of Tract 1, containing 10.007 acres with a 0.805 acre being in the right of way of SR 11 S3 
leaving a net acreage of 9 .202, as shown on map entitled "Boundary and Recombination Survey for Robert A. 
Bryan, and wife, Jean ]l Bryan and Joseph Cleveland Galloway,U by Griffin Land Surveying, Inc., dated 
September 22, 1997, and recorded in book of Maps 1997, page 1930, Wake County Registry, reference to 
which is hereby made for greater certainty of description. 
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EXHIBIT"B" 

Initial Use Restrictions and Rnles 

Toe following restrictions shall apply to the Property and all of the Units \llltil such time as they are 
amended, modified, repealed or limited by rules of the Association adopted pursuant to Article VIlI of the. 
Declaration. 

1. ~. The Property shall be used only for residential, recreational and related purposes 
(which may include, without limitation, an information center and/or a sales office for any real estate broker 
retained by the Decl.arant or Developer to assist in the sale of Units, offices for any property manager retained 
by the Association, or business offices for the Declarant or the Association) consisteot with this Declaration. 

2. Restricted Activities. The following activities are prohibited within the Property, or any of the 
Units, unless expressly authorized by, and then subject to such conditions as may be imposed by, the Board of 
Direet6f!: 

(a) Raising, breeding, or keeping of animals, livestock, or poultry of any kind, except that a 
reasonable nwnber of dop, cats, or other usual and common household pets may be permitted in a Unit; 
however, those pets which are pennitted to roam free, or, in the sole discretion of the Board, make 
objectionable noise, endanger the .health or safety of. or constitute a nuisance or inconvenience to the occupants 
of other Units, dmll be removed upon request of the Board. The number of household pet11 generally considered 
to be outdoor pets such as dogs and cats shall not exceed three (3) in number except for newbom offspring of 
such household pets which are under nine (9) months in age. If the pet owner fails to honor such request, the 
Board may remove the pet. Dogs shall be kept on a leash or otherwise confined in a manner acceptable to the 
Board whenever outside the dwelling. Pets shall be registered, licensed and inoculated as required by law; 

(P) Any ilOlivity whi1:b emitli foul or obnoximm odors outside the Unit or crcam5 noise or 
other conditions which tend to disturb the peace or threaten the safety of the occupants of other Units; 

(c) Any activity which violates local, state, or federal laws or regulations; however, the 
Board shall have no obligation to take enforcement action in the event of a violation; 

(d) Pursuit of hobbies or other activities which tend to cause an unclean, un,h,ealthy Qr \llltidy 
condition to exist outside of enclosed structures on the Unit; 

( e} Any noxious or offensive activity which in the reasonable determination of the Bosrd 
tends to cause embarrassment, discomfort, annoyance or nuisance to the occupants of other Units; 

(f} Outside burning of trash. leaves, debris or 9ther materials, except during the nonnal 
course o{ deveiopment and/or co:nsnucting the Buildings; - -

(g) Use or discharge of any radio, loudspeaker, horn, whistle, bell, or other sound device so 
as to be audiole to occupants of other Units, except a1ann devices used exclusively and properly for security 
pwposes; 

(h) Use and discharge of firecrackers and other :fireworks; 

(i) D1Unping of grass clippings, leaves or other debris, petroleum products, fertilizers, or 
other potentially hazardous or toxic substances in any drainage ditch, stream or pond, or elsewhere within the 
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Property, except Declarant and Developer may dump and bury rocks, trees, and stumps removed from a 
building site in such areas as may be designated on recorded plats of the Property; 

G) Accumulation of rubbish, trash or garbage other than in appropriate containers stored out 
of sight of neighboring property until 24 hours before scheduled garbage pickups and shall be removed within 
24 hours after scheduled garbage pick ups; provided, recycling activities shall be permitted so long as the 
recyclable materials are collected in approved containers or otherwise out of sight of neighboring property and 
are not allowed to create a condition which violates any other provision of these Initial Use Restrictions and 
Rules. In the event that garbage is left at the curbside which the sanitation department will not remove, or 
unsecured trash is strewn about the Common Areas that must be removed by the maintenance crew, the 
responsible Owner will be charged the uniform fee for removal established from time to time by the Board; 

(k) Obstruction or rechanm,Iing of drainage flows after location and installation of drainage 
swales, storm sewers or storm drains, except that the Declarant and the Association shall have such right; 

(]) Subdivision of a Unit into two or more Units, except that the Declarant and its designees 
shall be permitted to subdivide or replat Units which they own without Board approval; 

(m) Use of any Unit for operation of a timesharing, fraction-sharing, or similai- program 
whereby the right to exclusive use of the Unit rotates among participants in the program on a fixed or floating 
time schedule over a period of years; 

(n) Discharge of firearms; provided. the Board shall have no obligation to take action to 
prevent or stop such discharge; 

( o) Any business or trade, except that an Owner or occupant n:siding in a Unit may conduct 
business activities within the Unit so long as: (i) the existence or operation of the business activity is not 
appMent or detectable by sight~ sound or smell from outside the Unit; (ii) the busine5s activity confonns to all 
zoning requirements for the Property; (iii) the business activity does not involve regular visitation of the Unit by 
clients, customers, suppliers, or other business invitees or door-to-door solicitation of residents of the Property; 
(iv) the business activity is consistent with the residential character of the Property and does not constitute a 
nuisance, or a hazardous or offensive use, or threaten the security or safety of other residents of the Property, as 
may be determined in the sole discretion of the Board. The foregoing shall not preclude occasional garage 
sales, movins; sales, rummage sales or similar activities provided that such activities are not held with respect to 
any one Unit more than once in any six-month period. 

The terms "business" and "trade," as used in this provision, shall be construed to have their ordinary, 
generally accepted meanings and shall include, without limitation, any occupation, work, or activity undertaken 
on an ongoing basis which involves the provision of goods or services to persons other than the provider's 
family and for which the provider receives a fee, compensation, or other form of consideration, regardless of 
whether: (i) such activity is engaged in full or part-time, (ii) such activity is intended to or does generate a 
profit, or (iii) a license is required. 

The leasing of a Unit shall not be consider«! a business or trade within the meaning of this 
subsection. This subsection shall not apply to any activity conducted by the Declarant or the Developer with 
respect to its development and sale of the Units or its use of any Units which it owns within the Property. 

3. Prohibited Conditions. The following shall be prohibited within the Property or any Unit: 
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(a) Plants, animals, devices, or other things of any sort whose activities or existence in any 
way is noxious, dangerous, unsightly, unpleasant, or of a nature as may diminish or destroy the enjoyment of 
the Property; and 

(b) Towers, antennas, or other apparatus for the transmission or reception of television, radio, 
satellite, or other signals of any kind outside of the dwelling on a Unit other than (i) a customary antenna, which 
shall not extend more than ten (10) feet above the top roof ridge of the dwelling; and (ii) a satellite disc or dish 
no larger than one (1) meter in diameter. In no event shall free-standing transmission or receiving towers which 
support satellite dishes larger than one meter in diameter or non-standard television antennae be permitted. Any 
apparatus pennitied under this subsection which is visible from streets or other Units within the Property shall 
be subject to approval by the Board, provided such conditions do not cause unreasonable cost or delay and do 
not preclude reception of an acceptable quality signal. 

(c) Non-operational or "junk" automobiles. For this purpose, a non-operational or "junk" 
automobile shall include any vehicle which is incapable of being driven off the Property for mechanical or other 
reruu:ins for ll period of ten (10) days, or ts otliei'Wi.M: reasonably determined by the Board to be unsightly or to 
destroy or materially diminish the enjoyment of the Property, 

(d) Clotheslines, outside clothes drying racks, and window air conditioners. In addition, no 
towels or clothing may be hung on railings of stairs or decks. 

( s) Playground and camping equipment, including, but not limited to, sandboxes, swing sets, 
see-saws, trampolines, tents, playhouses. dog beds, etc., may not be placed in the Common Areas. 

4. Leasing of Units. "Leasing,'' for purposes of this paragraph, is defined as regular, exclusive 
occupancy of a Unit by any person, other than the Owner for which the Owner receives any consideration or 
benefit, including, but not limited to, a fee, service, gratuity or emolument. All leases shall be in writing. 
L~!!12!l§ §!:li!ll lulYe a minimum initial tenn of not less than ~ix montbli. Notice of my lease, togethi;r with sui.h 
additional information as may be required by the Board, shall be given to the Board or its designee by the Unit 
Owner within ten (10) days of execution of the lease. The Owner must make available to the lessee copies of 
the Declaration, By-Laws and the Use Restrictions and Rules. A refundable $150.00 secwity deposit must be 
provided to the Association for each rented Unit to cover any damages to Common Areas by renter(s). At the 
discretion of the Board, homeowner dues for rented Units may be increased, but shall not be in excess of 125% 
of those assessed for resident Owners. 

5. Signs. Unless approved by the Board, no sign of any kind shall be displayed to the public view 
on any Unit except one sign of not more than six (6) square feet advertising the property for sale or rent or signs 
used by a Declarant, or its designated assigns, to advertise the property during the construction and sales period. 

6. Privacy Fences. Unless .approved by the Board, no fence of any kind shall be constructed on the 
Property or with respect to any Unit by or at the direction of an Owner. The Board may develop or prescribe 
from time to time uniform rules or requirements for fences that may be constructed by Owners without 
obtaining additional approval by the Board. All fences shall be uniform in nature, and the Board shall not be 
required to approve any fence that is not reasonably uniform with other approved fences on the Property. 

7. Speed Limit. The speed limit on any road within the Property shall be 20 miles per hour. 
Special attention should be exercised when driving within the Property to ensure the safety of all pedestrians, 
particularly children, and pets. 

8. Use of Cycles, Skateboards, Motorbikes, Etc. Owners and their guests may use bicycles, 
skateboards, and other non-motorized recreational vehicles within the Property, provided that they exercise due 
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care and consideration for pedestrians and motor vehicle traffic, Motorbikes, go-carts, or other non-licensed 
motorized vehicles may not be operated on the roads or other Common Areas within the Property. Cycles, 
skateboards, etc. may not be left unattended in the Common Areas and may only be stored or parked at the rear 
of the Owner's or occupant's Unit. 

9. Supervision of Children. Reasonable supervision of children by a responsible adult shall be 
exercised at all times when children are playing in the Common Areas or using any recreational facilities. 

10, Violations. Any exterior change made in violation of the Declaration, By-laws, or these Use 
Restrictions and R.ules is subject to removal by ihe Owner within a period of time to be set by the Board and at 
the expense of the Owner, in which event, the exterior must be returned to the original condition. At such tinie 
any exterior change is approved in accordance with the Declaration, the By-laws, and these Use Restrictions 
and Rules, a contract must be signed between the Owner requesting such change and an officer of the Board. 
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BYLAWS 

OF 

WESTHAVENTOWNHOMES 
HOMEOWNERS' ASSOCIATION 

Article I 

Name, Principal Office, and Defmitions 

1 J Natne. The name of the corporation is Westhaven Townhomes Homeowners· Association (the 
"Association"). 

1.2 Principal Office. The principal office of the Association shall be located in Wake County, North 
Carolina. The Association may have such other offices, either within or outside the State of North Carolina, as 
the Board of Directors may determine or as the officers of the Association may require. 

1.3 Definitions. The words used in these By-Laws shall be given their nonnal, commonly understood 
definitions. Capitalized tenns shall have the same meaning as set forth in that Declaration of Covenants, 
Conditions, and Restrictions for Westhaven Townhomes filed in the Office of the Register ofDeeds for Wake 
County, North CllfOlina, 3!l it may be llfflended (the "Declaration"), unless the context indicates otherwise. 

Article II 

Membership: Meetings, Quorum, Voting, Proxies 

2.1 Membership. The Association shall have two classes of membership, Class "A" and Class "B", as more 
fully set forth in the Declaration, the terms of which pertaining to membership are incorporated by this 
reference. 

2.2 Place of Meetings. Meetings of the Association shall be held at the principal office of the Association or 
at such other suitable place convenient to th~ Mc::ml;l~ M m!l-y br;, de~igMted \1y the BQam, either within the 
Properties or as convenient as is possible and practical. 

2.3 Annual Meetings. The first meeting of the Association, whether a regular or special meeting, shall be 
held within one year from the date of incorporation of the Association. Subsequent regular annual meetings 
shall be set by the Board so as to occur during the third quarter of the Association's fiscal year on a date and at a 
time set by the Board. 

2.4 Special Meetings. The President may call special meetings. In addition, it shall be the duty of the 
President to call a special meeting if so directed by resolution of the Board or upon a petition signed by 
Members representing at least 10% of the total Class "A" votes in the Association. 

2.5 Notice of Meetings. Written or printed notice stating the place, day, and hour of any meeting of the 
Members shall be delivered., either personaiiy or by mail, to each Member entitled to vote at such meeting at the 
mailing address of each Unit or to any other mailing address designated in writing by a Member, not less than 
10 nor more than 60 calendar days before the date of such meeting, by or at the direction of the President or the 
Secretary or the officers or persons calling the meeting. The notice shall also state the items on the meeting 
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agenda, including the general nature of any proposed amendment to the Declaration or Bylaws, any budget 
changes, and any proposal to remove a director or officer. 

In the case of a special meeting or when otherwise required by statute or these By-Laws, the pmpose or 
purposes for which the meeting is called shall be stated in the notice. No business shall be transacted at a 
special meeting except as stated in the notice. 

If mailed, the notice of a meeting shall be deemed to be delivered when deposited in the United States 
mail addressed to the Member as set fortlt above, with postage prepaid. 

2.6 Waiver of Notice. Waiver of notice ofa meeting of the Mc:m.bers shall be deemed the equivalent of 
proper notice. Any Member may, in writing, waive notice of any meeting of the Members, either before or after 
such meeting. Attendance at a meeting by a Member or the Member's proxy shall be deemed waiver by such 
Member of notice of the time, date and place thereof: unless such Member or proxy specifically objects to lack 
of proper notice at the time the meeting is called to order. Attendance at a special meeting also shall be deemed 
waiver of notice ofaU business transacted at such :meeting unless an objection on the basis of lack o£proper 
notice is raised before the business is put to a vote. 

2. 7 Adjournment of Meetings. If any meeting of the Association cannot be held because a quorum is not 
present, Members or their proxies holding a majority of the votes represented at such meeting may adjoum the 
meeting to a time not less than five (5) nor more than thirty (30) calendar days from the time the original 
meeting was called. At the reconvened meeting, if a quorum is present, any business ma.y be transacted which 
might have been transacted at the meeting originally called. If a time and place for reconvening the meeting is 
not fixed by those in attendance at tile original. meeting or if for any reason a new date is fixed for reconvening 
the meeting after adjoumment, notice of the time and place for reconvening the meeting shall be given to 
Members in the manner prescribed for rcguler meetings. 

The Membcr11 rcpr~ted at a duly r.allcd or held meeting at which a quorum is present may continuo to 
do business until adjownment, notwithstanding the withdrawal of enough Members to leave less than a quorum, 
provided that any action taken is approved by at least a majority of the votes required to constitute a quorum. 

2.8 Voting. The voting rights of the Members shall be as set forth in the Declaration and in these By-Laws, 
and such voting rights provisions are specifically incorporated by this reference. 

2.9 Proxies. At all meetings of Members, each Member may vote in person (if a corporation, partnership or 
trust, through any officer, director, partner or trustee duly authorized to act on behalf of the Member) or by 
proxy, subject to the limitations of North Carolina law. All proxies shall be in writing specifying the Unit(s) for 
which it is given, signed by the Member or its duly authorized attomey~in-fact, dated and filed with the 
Secretary of the Association prior to any meeting for which it is to be effective. A proxy that is not dated shall 
be void. Unless otherwise Bpecifically provided in the proxy, a proxy shall be presumed to cover all votes 
which the Member giving such proxy is entitled to cast, and in the event of any conflict between two or more 
proxies purporting to cover the same voting rigltts, the later dated proxy shall prevail, or if dated as of the same 
date, both shall be deemed invalid. Every proxy shall be revocable and snail automatically cease upon 
conveyance of any Unit for which it was given, or upon receipt of notice by the Secretary of the death or 
judicially declared incompetence ofa Member who is a natural person, or of written revocation, or eleven (11) 
months from the date of the proxy, unless a shorter period is specified in the proxy. 

2.10 Majority. As used in these By-Laws, the tenn "majority" shall mean those votes, Owners, Members. or 
other group, as the context may indicate, totaling more then fifty percent (50%,) of the total eligi'ble number. 
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2.11 Quorum. Except as otherwise provided in these By-Laws or in the Declaration, the presence, in person 
or by proxy, of Members representing twenty percent (20%) of the total Class "A" votes in the Association shall 
constitute a quorum at all meetings of the Association. If a quorum is not present at a meeting, the meeting may 
be adjourned to a later date by the affirmative vote of those present in person or by proxy. The quorum 
requirement at the next meeting shall be one-half of the quorum requirement applicable to the meeting 
adjourned for lack of a quorum. This provision shall continue to reduce the quorum by fifty percent (50%) from 
that required at the previous meeting, as previously reduced, until such time as a quorum is present and business 
can be conducted. The rescheduled meeting (with the lower quorum requirement) shall be held no more than 
sixty (60) days following the preceding meeting. 

2.12 Conduct of Meetings. The President shall preside over all meetings of the Association, and the 
Secretary shall keep the minutes of the meetings- and record in a minute book all resolutions adopted and all 
other transactions occurring at such meetings. 

2.13 Action Without a Meeting. Any action required or permitted by law to be taken at a meeting of the 
Members may be taken without a meeting, without prior notice and withont a vote, if writt!n. eoftlleH.t 
specifically authorizing the proposed action is signed by all Members entitled to vote thereon. Such consent 
shall be filed with the minutes of the Association. and shall have the same force and effect as a vote of the 
Members at a meeting. Within ten ( 10) business days after receiving authorization for any action by written 
consent, the Secretary shall give written notice to all Members entitled to vote who did not give their written 
consent, fairly summarizing the material features of the authorized action. 

Article III 

Board of Directors: Sclec:Uon, Mccting1, Powers 

3.1 Governing Body; Composition. The affairs of the Association shall be governed by a Board of 
Directors, each of whom shall have one equal vote. Except with respect to directors appointed by the Class ''B" 
Member, the directors shall be Members or Residents; provided, no Owner and Resident representing the same 
Unit may serve on the Board at the same time. A "Resident" shall be any natural person 18 years of age or 
older wh05e principal place of residence is a Unit within the Properties. In the case of a Member which is not a 
natural person, any officer, director, partner, employee or trust office of such Member shall be eligible to serve 
as a director unless otherwise specified by written notice to the Association signed by such Member; provided, 
no Member may have more than one such representative on the Board at a time, t!Xcept in the case of directors 
appointed by the Class "B" Member. 

3 .2 Number of Directors. The Board shall consist of three to five directors, as provided in Sections 3.3 and 
3.5 below. The initial Board shall consist of three directors. 

3.3 Directors During Claas "B" Control Period. Subject to the provisions of Section 3.5 below, the directors 
shall be selected. by the Class "B" Member acting in its sole discretion and shall serve at the pleasure of the 
Class "B" Member until the first to occur of the following, which occurrence shall signify the end of the Class 
"B" Control Period: 

(a) when 90% of the total number of Units proposed by the site plan for the property described on 
Exhibit "A" of the Declaration have certificates of occupancy issued thereon and have been conveyed to 
Persons other than the Developer; or 
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(b) when, it its discretion, the Class "B" Member so detennines. 

3.4 Nomination and Election Procedures. 

(a) Nominations and Declarations of Candidacy. Prior to each election of directors by the Class "A" 
Members, the Board shall prescribe the opening date and the closing date of a reasonable filing period in which 
each and eveiy eligible person who has a bona-fide interest in serving as a director may file as a candidate for 
any position to be filled by votes of Class "A" Members. The Board shall also establish such other rules and 
regulations as it deems appropriate to conduct the nomination of directors in a fair, efficient and cost-effective 
manner. 

Except with respect to directors selected by the Class "B" Member, nominations for election to the 
Board may also be made by a Nominating Committee. Toe Nominating Committee, if any, shall consist of a 
Chainnan, who shall be a member of the Board, and three or more Members or representatives of Members. 
The Board shall appoint the members of the Nominating Committee, if one is to be appointed, not less than 
thirty (30) calendar days prior to each a.rm.Uil meeting to serve a teffii of one {l) year and until their successors 
are appointed, and such appointment shall be annowiced at each annual meeting. 

The Nominating Committee may make as many nominations for election to the Board as it shall in its 
discretion determine. In making its nominations, the Nominating Committing shall use reasonable efforts to 
nominate candidates representing the diversity which exists within the pool of potential candidates. 

Each candidate shall be given a reasonable, uniform opportunity to communicate his or her 
qualifications to the Members and to solicit votes. · 

(b) Election Procedures. Each Owner may cast the entire vote assigned to his Unit for each position 
to be filled. There shall be no cumulative voting. That number of candidates equal to the number of positions 
tQ bf;l filloo RWiving 1he greatest number of votea shilll be eleGtcd. Direl.tOTG may be electro to srrve my 
number of consecutive tenns. 

3.5 Election and Tenn of Office. Notwithstanding any other provision of these By-Laws: 

(a) Within thirty (30) calendar days after the time that Class "A" Members other than Builders own 
fifty percent (50%) of the Urut.s proposed by the site plan for the property di,se,ribed in Exhibit "A" o,fthc;: 
Declaration. or whenever the Class ''B" Member earlier determines, the Board shall be increased to five 
directors. The President shall call for an election by which the Class "A" Members shall be entitled to elect two 
of the five directors. The remaining three directors shall be appointees of the Class "B" Member. The directors 
elected by the Class "A" Members shall not be subject to removal by the Class "B" Members and shall be 
elected for a term of two years or Wltil the happening of the event described in subsection (b), whichever is 
shorter. If such directors' tenns expire prior to the happening of the event described in subsec~on (b ), 
successors shall be elected for a like term. 

(b) Within ninety (90) calendar days after termination of the Class "B" Control Period, the President 
shall call for an election by which the Class "A": Members sh.all be entitled to elect three of the five directors. 
Toe remaining two directors shall be appointees of the Class ''B" Member. The directors elected by the Class 
"A" Members shall not be subject to removal by the Class "B" Member and shall serve until the first annual 
meeting following the termination of the Class "13" Control Period. If such annual meeting is scheduied to 
occur wilhin ninety (90) calendar days after tennination of the Class "B" Control Period, this subsection shall 
not apply and directors shall be elected in accordance with subsection (c} below. 
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(c) Not later than the first annual meeting after the termination of the Class "B" Control Period, an 
election shall be held at which four directors shall be elected by the Class "A" Members, with the two dircctors 
receiving the largest number of votes being elected for a term of two (2) years and the remaining two (2) 
directors being elected for a term of one (1) year. 

Until termination of the Class "B" membership, the Class "B" Member shall be entitled to appoint 
one (l) director. Upon termination of the Class ''B" membership, the director elected by the Class "B" Member 
shall resign and the remaining directors shall be entitled to appoint a director to serve until the next annual 
meeting, at which the Class "A" Members shall be entitled to elect a director to fill such position. Such director 
shall be elected for a term of two (2) years. 

Upon the expiration of the tenn ofoffice of each director elected by the Class "A" Members, a 
successor shall be elected to serve a tenn of two (2) years. The directors elected by the Class "A" Members 
shall hold office until their respective successors have been elected. 

3.6 Removal ofDireetors llftd Vaemeies. Any director elected by the Class "A" Members may be remaved, 
with or without cause, by Members holding a majority of the votes entitled to be cast for his or her election. 
Any director whose removal is sought shall be given notice prior to any meeting called for that pwpose. Upon 
removal of a director, a successor shall be elected by the Class "A" Members to fill the vacancy for the 
remainder of the tenn of such director. 

Any director elscted by the Class "A" Members who has three or more consecutive unexcused absences 
from Board meetings, or who is more than thirty (30) calendar days delinquent (or is the representative of a 
Member who is so delinquent) in the payment of any assessment or other charge due the Association. may be 
removed by a majority of the directors present at a regular or special meeting at which a quorum is present, and 
the Board may appoint a successor to fill the vacancy for the remainder of the term. 

In 1he event of the death, di1abili1Y, or rc5ignation of ll dir01.1tor olcctcd by the Chwi "A" Mombm, the 
Board may declare a vacancy and appoint a successor to till the vacancy until the next annual meeting, at which 
time the Class "A" Members shall elect a successor for the remainder of the term. 

This Section shall not apply to directors appointed by the Class "B" Member nor to any director serving 
as a representative of the Declarant. The Class ''B" Member shall be entitled to appoint a successor to fill any 
vacancy on the Board resulting from the death, disability or resignation of a director appointed by or elected as 
a representative of the Class "B" Member. 

3.7 Organizational Meetings. The fmt meeting of the Board following each annual meeting of the 
membership shall be held immediately following the annual meeting or at such other time and place within ten 
(10) business days thereafter as a majority of the directors shall agree upon. 

3.8 Regular Meetings. Regular meetings of the Board may be held at such time and place as a majority of 
the directors shall detemrine, but at least four such meetings shall be held during each fiscal year with at least 
one ( 1) per quarter. 

3.9 Special Meetings. Special meetings of the Board of Directors shall be held when called by written 
notice signed by the President or Vice President Of by any two directors. The notice shall specify the time and 
place of the meeting and the nature of any special business to be considered. 

3.10 Notice; Waiver of Notice. 
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(a) Notice of the time and place of a regular meeting shall be communicated to directors not less 
than four calendar days prior to the meeting. Notice of the time and place of a special meeting shall be 
communicated to directors not less than seventy•two (72) hours prior to the meetin_g. No notice need be given 
to any director who has signed a waiver of notice or a written consent to holding of the meeting. The notice 
shall be given to each director by: (i) personal delivery; (ii) first class mail, postage prepaid; (iii) telephone 
communication, either directly to the director or to a person at the director's office or home who would 
reasonably be expected to communicate such notice promptly to the dh:cctor; or (iv) telecopier transmission to 
the directors home. or office, with confinnation of receipt by the receiving telecopier. All such notices shall be 
given at the director's telephone or telecopier number or sent to the directors address as shown on the records of 
the Association. Notices sent by first class mail shall be deemed communicated when deposited into a United 
States mailbox. Notices given by personal delivery, telephone, or telecopier shall be dccm.ed communicated 
when delivered or telephoned, or upon receipt of confmnation of transmission via telecopier. 

(b) The transactions of any meeting of the Board, however called and noticed or whenever held, 
shall be as valid as though taken at a meeting duly held after regular call and notice if (i) a quorum is present, 
llflli (ii) either before or after the meeting M.eh of the directors not present signs a written waiver of notice, a 
consent to holding the meeting. or an approval of the minutes. The waiver of notice or consent need not specify 
the purpose of the meeting. Notice of a m,::eting also shall be deemed given to any director who attends the 
meeting without protesting before or at its commencement about the lack of adequate notice. 

3.11 Telephonic Participation in Meetings. Members of the Board or any committee designated by the Board 
may participate in a. meeting of the Board or committee by means of conference telephone er 1imilar 
communications equipment, by means of which all persons participating in the meeting can hear each other. 
Participation in a meeting pursuant to this subsection shall constitute presence in person at such meeting. 

3.12 Quorum of Board of Directors. At all meetings of the Board, a majority of the directors shall constitute 
a quorum for the transaction of business, and the votes of a majority of the directors present at a meeting at 
wmob I quonun iii pRRnt $hall GOmltitute the dooi&ion of the Boll.Id, unless otherwise specifically provided in 
these By.Laws or the Declaration. A meeting at which a quonun is initially present may continue to transact 
business, notwithstanding the withdrawal of directors. if any action taken is approved by at least a majority of 
the required quorum for that meeting. If any meeting of the Board cannot be held because a quoram is not 
present, a majority of the directors present at sueh meeting may adjourn the meeting to a time not less than five 
(5) nor more than thirty (30) calendar days from the date of the original meeting. At the reconvened meeting, if 
a quorum is present, any business which might have been tranaacted at the meeting originally ~U~ m1y be 
transacted without further notice. 

3.13 Compensation. Directors shall not receive any compensation from the Association for acting as such 
unless approved by members representing a majority of the total Class "A" votes in the Association at a regular 
or special meeting of the Association. Any director may be reimbursed for expenses incurred on behalf of the 
Association upon approval of a majority of the other directors. Nothing herein shall prohibit the Association 
lrom compensating a director, or any entity with which a director is affiliated. for services or supplies fumiahed 
to the Association in a capacity other than as a director pursuant to a contract or agreement with the 
Association, provided that suc;h director's interest was made known to the Board prior to entering into such 
contract and such contract was approved by a majority of the Board of Directors, excluding the interested 
director. 

3.14 Conduct ofMeetings. The President shall preside over a11 meetings of the Board, and the Secretary shall 
keep a minute book of Board meetings recording all Board resolutions and all transactions and proceedings 
occurring at such meetings. 
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3.15 Notice to 0""71ers; Open Meetings. Except in an emergency, notice of Board meetings shall be posted at 
least 48 hours in advance of the meeting at a conspicuous place within the Properties which the Board 
establishes for the posting of notices relating to the Association. Notice of any meeting at which assessments 
are to be established shali state that fact and the nature of the assessment. Subject to the provisions of Section 
3 .16, all meetings of the Board shall be open to all Members, but Members other than directors may not 
participate in any discussion or deliberation unless permission to speak is requested on his or her behalf by a 
director. In such case, the President may limit the time any Member may speak. Notwithstanding the above, 
the President may adjourn any meeting of the Board and reconvene in executive session, and may exclude 
Members, to discuss matters of a sensitive nature, such as pending or threatened litigation, persomiel matters, 
etc. 

3.16 Action Without a Formal Meeting. Any action to be taken at a meeting of the directors or any action 
that may be taken at a meeting of the directors may be taken without a meeting if a consent in writing, setting 
forth the action so taken, shall be signed by all of the directors, and such consent shall have the same force and 
effect as a unanimous vote. 

3 .17 Powers. The Board of Directors shall have all of the powers and duties necessary for the administration 
of the Association's affairs and for performing all responsibilities and exercising all rights of the Association as 
set forth in the Declaration, these By-Laws, the Articles, and as provided by law, and the Board of Directors 
shall act in accordance with the standards for directors of non-profit corporations as set forth in N.C.G.S. §SSA-
8-30. The Board may do or cause to be done all acts and things except those, if any, which the Declaration, 
Articl!!s, these By-Laws, or North C3folina law direct to be done and exerciged exclusively by the membership 
generally. 

3.18 Duties. The duties of the Board shall include, without limitation: 

(a) preparing and adopting, in accordance with the Declaration, an annual budget establishing each 
Owrn:r'i; shm of the Common Expense:; and the duc:i rnquired from !lDCh Owner, 

{b) levying and collecting such assessments from the Owners; 

( c) providing for the operation, care, upkeep, and maintenance of the Area of Common 
Responsibility; 

(d) designating, hiring, and dismissing the personnel necessary to cany out the rights and 
responsibilities of the Association and where appropriate, providing for the compensation of such persomiel and 
for the purchase of equipment, supplies, and materials to be used by such personnel in the performance of their 
duties; 

(e) depositing all funds received on behalf of the Association in a bank depository which it shall 
approve, and using such funds to operate the Association; provided, any reserve fund may be deposited, in the 
directors' best business judgment, in depositories other than banks; 

(f) making and amending use restrictions and rules in accordance with the Declaration; 

(g) opening of bank accounts on behalf of the Association and designating the signatories required; 

(h) making or contracting for the making of repairs, additions, and improvements to or alterations of 
the Common Area in accordance with the Declaration and these By-Laws; 
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(i) enforcing by legal means the provisions of the Declaration, these By-Laws, and the rules of the 
Association and bringing any proceedings which may be instituted on behalf of or against the Owners 
concerning the Association; provided. the Association shall not be obligated to take action to enforce any 
covenant, restriction or rule which the Board reasonably determines is, or is likely to be construed as, 
inconsistent with applicable law, or in any case in which the Board reasonably determines that the Association's 
position is not strong enough to justify taking enforcement action; 

(j) obtaining and carrying property and liability insurance and fidelity bonds, as provided in the 
Declaration, paying the cost thereof, and filing and adjusting claims, as appropriate; 

(k) paying the cost of all services rendered to the Association; 

(]) keeping books with detailed accounts ofthe receipts and expenditures of the Association; 

(m) making available to any prospective purchaser of a Unit, any Owner, and the holders, insurers, 
md giiaraiitots of any Mortgage on my Unit, cumiit copies of the Declaration, the Articles oflnoorporation, 
the By-Laws, mies and all other books, records, and financial statements of the Association, as provided in 
Section 6.4; 

(n) permitting utility suppliers to use portions of the Comm.on Area reasonably necessmy to the 
ongoing development or operation of the Properties; 

(o) indemnifying a director, officer or committee member, ,;,r funner director, officer or committee 
member of the Association to the extent such indemnity is required under North Carolina law, the Articles of 
Incorporation or the Declaration; 

(p) impose reasonable charges fur late payment of assessments and, after notice and an opportunity 
to be hem:d1 51llipGild privilc:;ges or smvices provided by the association ( except rights of aooe11s to Units) during 
any period that assessments or other amounts due and owing to the Association remain unpaid for a period of 
thirty (30) days or longer; and 

(q) after notice and an opportunity to be heard, impose reasonable fines or suspend privileges or 
services provided by the Association ( except rights of access to Units) for reasonable periods for violations of 
the Declaration, Bylaws and rules and regulations of the Association. 

3.19 Right of Class "B" Member to Disapprove Actions; Declarant Rights. So long as the Class "B" 
membership exists, the Class "B" Member shall have a right to disapprove any action, policy or program of the 
Association, the Board and any committee which, in the sole judgment of the Class "B" Member, would tend to 
impair rights of the Declarant or the Developer WJder the Declaration or these By-Laws, or interfere with 
development of or construction on any portion of the Properties. ~r diminish the level of services beine; 
provided by the Association. 

(a) The Class "B" Member shall be given written notice of all meetings and proposed actions 
approved at meetings (or by written consent in lieu ofa meeting) of the Association, the Board or any 
committee. Such notice shall be given by certified mail, return receipt requested, or by personal delivery at the 
address it has registered with the Secretmy of the Association, which notice complies as to the Board meetings 
with Sections 3.8, 3.!> and 3.10 and which notice shall, except in the case of'the regular meetings held pW'Suant 
to the By-Laws.. set forth in reasonable particularity the agenda to be followed at said meeting; and 
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(b) The Class "B" Member shall be given the opportunity at any such meeting to join in or to have 
its representatives or agents join in discussion from the floor of any prospective action, policy, or program 
which would be subject to the right of disapproval set forth herein. 

No action, policy or program subject to the right of disapproval set forth herein shall be come 
effective or be implemented until and unless the requirements of subsections (a) and (b) above have been met. 

The Class "B" Member, its representatives or agents shall make its concerns, thoughts, and suggestions 
known to the Board and/or the members of the subject committee. The Class "B" Member, acting through any 
officer or director, agent or authorized representative, may exercise Its right to disapprove at any time within 10 
business days following the meeting at which such action was proposed or, in the case of any action taken by 
written consent in lieu of a meeting, at any time within 10 business days following receipt of written notice of 
the proposed action. This right to disapprove may be used to block proposed actions but shall not include a 
right to require any action or counteraction on behalf of any committee, or the Board or the Association. The 
Class "B" Member shall not use its right to disapprove to reduce the level of services which the Association is 
obligllted to 1m1vide or to prevent capital repllirll or any expenditure req_uired to comply with applicable laws 
and regulations. 

(c) In the event the Board or the Association fails to comply with the obligations of the Association 
set forth in Declaration, as reasonably determined by the Decl.arant, the Declarant shall have the right (but not 
the obligation) to cause any such obligations to be satisfied, at the sole expense of the Association, including 
without limitation to cause the Property, the Buildings, (y., the exterior structures, roofs, etc.) and/or the 
Common Areasto be maintained in accordance with the Community-Wide Standards. In the event the 
Declarant advances any funds for the purpose described above, it shall be entitled to prompt reimbursement 
from the Association upon demand therefor. 

3 .20 Management. The Board of Directors may employ for the Association, a professional management 
agent or a,gent:il at such. compensation as the Board may e3tabli~ to perfonn ~ru.h dutie3 11nd service§ M the 
Board shall authorize. The Board of Directors may delegate such powers as are necessary to perform the 
manager's assigned duties, but shall not delegate pofa;y making authority or those duties set forth in Sections 
3.lS(a), 3.18(b), 3.18(f), 3.lS(g) and 3.18(1). The Declarant, or an affiliate of the Declarant. may be employed 
as managing agent or manager. 

The Board of Directors may delegate to one of its members the authority to act on behalf of the Board 
on all matters relating to the duties of the managing agent or manager, if any, which might arise between 
meetings of the Board. 

3.21 Accounts and Reports. The following management standards of performance shall be followed unless 
the Board by resolution specifically determines otherwise: 

(a) accounting and controls should conform to generally accepted accounting principles; 

(b) cash accounts of the Association shall not be commingled wilh any other accounts; 

(c) no remuneration shall be accepted by the managing agent from vendors, independent contractors, 
or others providing goods or services to the Association, whether in the form of commissions, finder's fees, 
service fees, prizes, gifts, or otherwise; any thing of value received shaB benefit the Association; 

( d) any financial or other interest which the managing agent may have in any fmn providing goods 
or services to the Association shall be disclosed promptly to the Board; 
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(e) conunencing at the end of the quarter in which the fust Unit is sold and closed, financial reports 
shall be prepared for the Association at least quarterly containing: 

(i) an income statement reflecting all income and expense activity for the preceding 
period on an accrual basis; 

(ii) a statement reflecting all cash receipts and disbursements for the preceding 
period; 

(iii) a variance report reflecting the status of aU accounts in an nactualn versus 
"approved" budget format; 

(iv) a balance sheet as of the last day of the preceding period; and 

(v} a delinquency report listing all Owners who are delinquent in paying any 
as&H&mi!i!.t8 at the time oftlle report and describing the still\is of any action to 
collect such assessments which remain delinquent (Any assessment or installment 
thereof shall be consid«ed to be delinquent on the 15th day following the due 
date unless otherwise specified by Board resolution); and 

(vt) an annual report consisting of at least the following &ball be made available upon 
request to all Members within one hundred twenty (120) calendar days after the 
close of the fiscal year: (1) a balance sheet; (2) an operating (income) statement; 
and (3) a statement of changes in :financial position for the fiscal year. Such 
annual report may be prepared on an andited, reviewed or compiled basis, as the 
Board determines. 

3,22 Bgngwing, Tue Ai1K11<Mtti1m :ihall have 1he power to borrow money for any legal plllJJOllCi providedi the 
Board shall obtain Member approval in the same manner provided for Special Assessments in Section 7.5 of the 
Declaration if the proposed bo1Towing is for the pmpose of making discretionary capital improvements and the 
total amount of such borrowing, together with all other debt incmred within the previous twelve (12) month 
period, exceeds orwouldexcoed ten percent (10%) of the budgeted gross expenses of the Association for that 
fiscal year. 

3.23 Right to Contract. The Association shall have the right to contract, with any Person for the performance 
of various duties and :functions. This right shall include. without limitation. the right to enter into common 
management. operational, or other agreements with trusts, condominiums., cooperatives, or neighborhood and 
other owners or residents associations, within and outside the Properties; provided, any common management 
agreement shall require the consent of a majority of the total nwnber of directors of the Association. 

3.24 Enforcement. In addition to such other rights as are specifically granted under the Declaration, the 
Board shall have the power to impose reasonable monetary fines, which shall constitute a lien upon the Unit of 
the violator, and to suspend an Owner's right to vote for violation of any duty imposed under the Declaration, 
these By-Laws, or any Association rules. In addition, the Board may suspend any services provided by the 
Association to an Owner or the Owner's Unit if the Owner is more than thirty (30) calendar days delinquent in 
paying any assessment or other charges owed to the Association. In the event that any occupant, tenant, 
employee, guest or invitee of a Unit violates the Declaration, Dy-Laws, or a nile and a fine is imposed, the fine 
shall first be assessed against the occupant; provided, however, if the fine is not paid by the occupant within the 
time period set by the Board, the fine shall be assessed against the Unit and the Owner thereof upon notice from 
the Association. The failure of the Board to enforce any provision of the Declaration, By-Laws, or any rule 
shall not be deemed a waiver of the right of the Board to do so thereaJter. 
1!A1.,2293D9A 
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(a) Notice. Prior to imposition of any sanction hereunder or under the Declaration, the Board or its 
delegate shall serve the alleged violator with written notice describing (i) the nature of the alleged violation, (ii) 
the proposed sanction to be imposed, (iii) a period ofnot less than ten (10) calendar days within which the 
alleged violator may present a written request for a hearing to the Board or the Covenants Committee, if one has 
been appointed pursuant to Article V; and (iv) a statement that the proposed sanction shall be imposed as 
contained in the notice unless a challenge is begun within ten ( 10) calendar days of the notice. If a timely 
challenge is not made, the sanction stated in the notice shall be imposed; provided, the Board or Covenants 
Committee may, but shall not be obligated to, suspend any proposed sanction if the violation is cured within the 
ten ( 10) day period. Such suspension shall not constitute a waiver of the right to sanction future violations oi 
the same or other provisions and rules by any Person. 

(b) Hearing. If a hearing is requested within the allotted ten (10) day period, the hearing shall be 
held before the Covenants Committee, if one, or if none, then before the Board in executive session. The 
alleged violator shall be afforded a reasonable opportunity to be heard. Prior to the effectiveness of any 
!lil.fletion hereunder, J)l'Mf e.f proper Mtice !lh.tll be placed in the minutes of the meeting. Such proof shall be 
deemed adequate if a copy of the notice, together with a statement of the date and manner of deli very, is entered 
by the officer, director, or agent who delivered such notice. The notice requirement shall be deemed satisfied if 
the alleged violator or its representative appears at the meeting. The minutes of the meeting shall contain a 
written statement of the results of the hearing and the sanction, if any, imposed. 

(c) Appeal. Following a hsaring before the Covenants Committee, the violator shall have the right 
to appeal the decision to the Board of Directors. To exercise this right, a written notice ofappeal must be 
received by the manager, President, or Secretary of the Association within ten (10) calendar days after the 
hearing date. 

(d) Additional Enforcement Rights. Notwithstanding anything to the contrary in this Article, the 
B9!!rd may elect to enforce my provfaign of the Declmtion, these Jly-Laws, or the mlei; of th.; Aimo1.iation by 
self-help (specifically including, but not limited to, the towing of vehicles that are in violation of parking rules) 
or by suit at law or in equity to enjoin any violation or to recover monetary damages or both, without the 
necessity of compliance with the procedure set forth above. In any such action, to the maximum extent 
permissible, the Owner or occupant responsible for the violation of which abatement is sought shall pay all 
oosts, including reasonable attorney's fees actually incurred. Any entry onto a Unit for purposes of exercising 
this power of self-help shall not be deemed as trespass, 

ArtideIV 

Officers 

4.1 Officers. The officers of the Association shall be a President, Vice President, Secretary and Treasurer. 
The President, Vice President and Secretary shall be elected from among the members of the Board; other 
officers may, but need not be members of the Board. The Board may appoint such other officers, including one 
or more Assistant Secretaries and one or more Assistant Treasurers, as it shall deem desirable, such officers to 
have such authority and perform such duties as the Board prescribes. Any two or more offices may be held by 
the same person, except the offices of President and Secretary shall not be held by the same person. 

4.2 Election and Term of Office. The Board shall elect the officers of the Association at the first meeting of 
the Board following each annual meeting of the Members, to serve until their successors are elected. 
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4.3 Removal and Vacancies. The Board may remove any officer whenever in its judgment the best interests 
of the Association will be served, and may fill any vacancy in any office arising because of death, resignation, 
removal, or otherwise, for the unexpired portion of the term. 

4.4 Powers and Duties. The office[S of the Association shall each have such powers and duties as generally 
pertain to their respective offices, as well as such powers and duties as may specifically be conferred or 
imposed by the Board of Directors and the officers shall act in accordance with the standards for officers ofa 
non-profit corporation set forth in N.C.G.S. §5SA-8-42. The President shall be the chief executive officer of the 
Association. The Treasurer shall have primazy responsibility for the preparation of the budget as provided for 
in the Declaration and may delegate all or part oi the preparation and notification duties to a finance committee, 
management agent, or both. 

4.5 Resignation. Any officer may resign at any time by giving written notice to the Board of Directors, the 
President. or the Secretary. Such resignation shall take effect on the date of the receipt of such notice or at any 
later time specified therein, and unless otherwise specified therein, the acceptance of such resignation shall not 
be necessary to make it effective. 

4.6 Agreements, Contracts, Deeds. Leases. Checks, Etc. All agreements, contracts, deeds, leases., checks, 
and other instruments of the Association shall be executed by at lea.st two officers or by such other person or 
persons as may be designated by Board resolution. 

4. 7 Compensation. Compensation of officers shall be subject to the same limitations as compensation of 
directors under Section 3.13. 
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Article V 

Committees 

5.1 General. The Board may appoint such committees as it deems appropriate to perform such tasks and to 
serve for such periods as the Board may designate by resolution. Each committee shall operate in accordance 
with the terms of such resolution. 

5.2 Covenants Committee. In addition to any other committees which the Board may establish pursuani to 
the Declaration, these By-Laws and, specifically, Section 5.1, the Board may appoint a Covenants Committee 
consisting of at least three and no more than seven Members. Acting in accordance with the provisions of the 
Declaration, these By-Laws, and resolutions the Board may adopt, the Covenants Committee, if established, 
shall be the hearing tribunal of the Association and shall conduct all hearings held pursuant to Section 3.24 of 
these By-Laws. 

Article VI 

Miscellaneous 

6.1 Fis.cal Year. The fiscal year of the Association shall be the calendar year unless the Board establishes a 
different fiscal year by resolution. 

6.2 Parliamentary Rules. Except as may be modified by Board resolution, Robert's Rules of Order (current 
edition) shall govern the conduct of Association proceedings when not in conflict with North Carolina law, the 
Articles oflncorporation, the Declaration, or these By-Laws. 

6.3 Conflicts. If there are conflicts between the provisions ofNorth Carolina iaw, the Articles of 
Incmporation, the Declaration, and these By-Laws (in that order) shall prevail. 

6.4 Books and Records. 

(a) Inspection by Members and Mortgagees. The Board shall make available for inspection and 
copying by any holder, insurer or guarantor of a first Mortgage on a Unit, any Member, or the duly appointed 
representative of any of the foregoing at any reasonable time and for a purpose reasonably related to his or her 
interest in a Unit: the Declaration, By-Laws and Articles of Incorporation, any amendments to the foregoing, 
the rules of the Association, the membership register, books of account, and the minutes of meetings of the 
Members, the Board, and committees. The Board shall provide for such inspection to take place at the office of 
the Association or at such other place within the Properties as the Board shall designate. 

(b) Rules for Inspection. The Board shall establish reasonij.ble rules with respect to: 

(i) notice to be given to the custodian of the records; 

(ii) hours and days of the week when such an inspection may be made; and 

(iii) payment of the cost or reproducing copies of documents requested. 

(c) Inspection by Directors. Every director shall have the absolute right at any reasonable time to 
inspect all books, records, and documents of the Association and the physical properties owned or controlled by 
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the Association. The right of inspection by a director includes the right to make a copy of relevant documents 
at the expense of the Association. 

6.5 Notices. Except as otherwise provided in the Declaration or these By-Laws, all notices, demands, bills, 
statements, and other communications under the Declaration or these by-Laws shall be in writing and shall be 
deemed to have been duly given if delivered personally or if sent by United States mail, first class postage 
prepaid: 

(i) ifto a Member, at the address which the Member has designated in writing and filed with 
the Secretary or, ifno such address has been designate, at the address of the Unit of such 
Member; or 

(ii) if to the Association, the Board of Directors, or the managing agent, at the principal 
office of the Association or the managing agent, or at such other address as shall be 
designated by notice in writing to the Members pursuant to this Section. 

6.6 Amendment. 

(a) By Class "B" Member. Until conveyance of the first Unit to a Person other than a Builder, the 
Class "B" Member may amend these By.Laws, subject to the approval requirements set forth in the Declaration, 
if applicable. Thereafter, the Class "B" Member may amend these By·Laws if such amendment is specifkally 
required to enable the U.S. Department of Veterans Affairs, the U.S. Department ofHomiing and Urban 
Development, the Federal National Mortgage Association, or the Federal Home Loan Mortgage Corporation, to 
make, purchase, insure or guarantee mortgage loans on the Units; provided, however. any such amendment 
shall not adversely affect the title to any Unit unless the Owner shall consent thereto in writing. 

(b) By Members Generally. Except as provided above, these By•Laws may be amended only by the 
ilffinn11tivo voto or written ,onsG11t; or any combination thereof, of Members representing a majority of the total 
Class "A" votes in the Association, and the consent of the Class "B" Member, if such exists. In addition, the 
approval requirements set forth in the Declaration shall be met, if applicable. Notwithstanding the above, the 
percentage of votes necessary to amend a specific clause shall not be less than the prescribed percentage of 
affirmative votes required for action to be taken under than clause. 

(c) Validity and Effective Date of Amendments. Amendmen~ tc;i ~e By-L11w:. shill! bec11me 
effective upon recordation in the Public Records, unless a later effective date is specified therein. Any 
procedural challenge to an amendment must be made within six months of its recordation or such amendment 
shall be presumed to have been validly adopted. In no event shall a change of conditions or circumstances 
operate to amend any provision.s of these By-Laws. 

No amendment may remove, revoke, or modify any right or privilege of Declarant or the Class "B" 
Member without the written consent ofDeclarant, the Class "B" Meinber, ~r the assignee of such right or 
privilege. 

If a Member consents to any amendment to the Declaration or these By-Laws, it will be conclusively 
presumed that such Member has the authority so to consent and no contrary provision in any Mortgage or 
contract between the Member and a third party will affect the validity of such amendment. 
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Laura II Riddii:~ 
kegin@l' of hed~ 
llakt County, NC 

IIDIIIUHIIIHIIIHHMIIIHIBIII 

Yellow probate sheet is a vital part of your recorded document. 
Please retain with original document and submit for rereairdiog. 

Wake County Register of Deeds 
Lattl'A M. Riddick 
Register of Deeds 

North Carolina - Wake County 

The foregoing certificate_ or 0 .J.J;a t3 Ant111.tq ~n 

____ Notary(ies) Public is (are) certified to be correct. This instrument 
and this certificate are duly registered at the date and time and in the book and 
page shown on the first page hereo£ 

This Cuscomer GnRIP 
____ # of Time Stamps Needed 

Laura ~ddick, Regis~ ofDee~ 

~.1._)Q,-Y\.-- h~ 
By: :>~ 

Assistant/Deputy Reg1st~eeds 

This Document 
__ f..,__,,__New Time Stamp 
_....;:.J"---,1--_ # of Pages 

l 
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Prepared by end hold for: 

Tina Frazier Pace 
Hatch, Little & Bunn, LLP (Box 80) 

NORTH CAROLINA 

WAKE COUNTY 

WAKE COUHT~, NC 4S4 
LAURA 11 RlDDlCK 
REGISTER Of DEEDS 
PRESEHTED & RECORDED OK 
eS/83/2885 AT 15:26:42 

DOOK:811344 PRGE:91?58 - 81?52 

ASSIGNMENT OF DECLARANT RIGHTS TO DECLARATIONOF 
COVENANTS CONDITIONS AND RF$TR1CTI0NS 

FORWESTHAVENTOWNHOMES 

1HIS ASSIGNMENT OF DECLARANT RIGHTS is made this th~y of 
March, 2005, by Episcopal Housing Ministry, a North Carolina Nonprofit Corporation, 
(hereinafter "Declarant") to Central Carolina Bank, a division of National Bank of 
Commen:c. Memphis, TN, (hereinafter "Assignee''); 

WHEREAS, Declarant executed a Declaration of Covenants, Conditions, and 
Restrictions for Westhaven Townhomes, recorded in Book 9533, Page 2013 of the Wake 
County Registry; 

WHEREAS, the Declaration provides that the Declarant's rights, powers, duties 
arul obligations may be assigned and transferred to a successor, successor-in-title, or 
assign upon a duly-executed Assignment recorded in the Office of the Register of Deeds 
of Wake County; 

WHEREAS, the Episcopal Housing Ministry executed a Note and Deed of Trust 
for the benefit of Central Carolina Bank, secured by the property commonly known as the 
Westbaven Townhomes development and more particularly described in the Deed of 
Trust which was recorded in Book 9092. Page 1000 in the Office of the Wake County 
Register of Deeds; and whereas the Episcopal Housing Ministry defaulted on said 
obligation, culminating in he foreclosure of said Property wherein Central Carolina Bank 
became the highest bidder and wu conveyed the Property by Substitute Trustee's Deed 
dated October 20, 2004 and recorded in Book 11065, Page 14 in the Office of the Wake 
County Register of Deeds. 
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WHEREAS, by virtue of the foreclosure, Declarant desires to assign all of its 
rights, powers, duties, reservations and obligations as Declarant under the Declaration 
and Covenants to Assignee, and Assignee desires to accept such assignment and assume 
such rights powers, duties, reservations and obligations; 

NOW, THEREFORE, Declarant hereby assigns, transfers, and conveys all of its 
rights, powers, duties, reservations, and obligations to Central Carolina Bank; and Central 
Carolina Bank accepts such assignment and acknowledges that it asswnes all rights, 
powers, duties, reservatiorus, and obligations granted to or imposed upon the Declarant by 
the Declaration ofCoveruurts, Conditions, and Restrictions for Westhaven Townhomes. 

IN WITNESS WHEREOF, the undersigned has caused this instrument to be duly 
executed under seal this the day and year first above written. 

State of North Carolina 
County of Wake 

EPISCOPAL HOUSING MINISTRY, INC. 

BY: ~Jk_;t ~ 
William R Shenton, President 

I, 1"'Anua.., ci\1~1$ H-AR\JSY , certify that William R. Shenton personally came 
before me this day and acknowledged that he is the President of Episcopal Housing 
Ministry, Inc. and that he, as President, being authoriz.ed to do so, executed the foregoing 
on behalf of the corporation. 

Witness my hand and official seal this theZ1fiaay of APR.I'- ,2005. 

~~ 
My Commission Expires: 5"- J'f ... 01 
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Yellow probate sheet is a "1tal part of your recorded document. 
Please retain with original document and submit for rerecording. 

Wake County Register of Deeds 
Laura M. Riddick 
Register of Deeds 

North Carolina - Wake County 

The foregoing certificate_ of 

____ Notary(ies) Public is (are) certified to be correct. This instrument 
and this certificate are duly registered at the date and time and in the book and 
page shown on the first page hereof. 

This Cuotomer Group This Document 
_____ # afnme. Stampa Needed __ ,,.,;,,..,,.'---New TimeStamp 

__ :J ___ #of Pn.ges 
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