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COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
NEW HERITAGE TOWNHOMES OF THE GREEN AT SCOTTS MILL

THIS DECLARATION is made on the date hereinafter st forth by Scotts Wouds, LLC, a North
Carohna limited liability company, referred to as "Declarant.”

WITNESSETH:

WHEREAS, Declarant is the owner of certain property in the County of Wake, Statc of North
Carolina, which is more particularly described as follows:

ALL of Lots 72 and 88, inclusive, as shown on the plat entitled "The Green at Scotts Miil,
Final Plat - Section 3" recorded in Plat Book 2001, Page 0075, in the Office of the Register
of Deeds of Wake County, North Carolina ("Wake Counaty Repistry”).

WHEREAS, it is the intent of the Declarant hereby to cause the above-described property to be
subjceted to this Declaration of Covenants, Conditions and Restrictions.

NOW, THEREFORE, Declarant hereby declares that all of the property described above shall be
held, sold and conveyed subject to the following easements, restrictions, covenants and conditions, which
are for the purpose of protecting the value and desirability of, and which shall ran with, such real property
and be binding on all parties having any right, title or interest in the described propertics or any part
thereof, their heirs, successors and assigns, and shall inure to the benefit of each owner thercof

ARTICLE ]
DEFINITIONS
SECTION 1. APPROPRIATE LOCAL GOVERNMENTAL AUTHORTTY. "Appropriate Local

Governmental Authority” shall mean and refer to the Town of Apex, Wake County or other Appropriate
Local governmenta) authority having jurisdiction over the Properties.

SECTION 2. APPROVED BUILDER. “Approved Builder” shall mean and refer to any person
or entity acquuring a Lot from Declarant for the express purpose of constructing a dwelling on the Lot
within two (2) years of acquiring the Lot and, without at any time permitting use of the dwelling as a
residence, selling the improved Lot.
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SECTION 3. ASSOCIATION. "Association" shall mean and refer to New Heritage Townhome
Owners Association, Ing., its successors and assigns.

SECTION 4. COMMON ELEMENTS OR COMMON AREA. "Common Elements” or
"Common Area" shalf mean all real property owned by the Association (whether owned in fee or by way
of license or easement) or leased by the Association, other than a Lot. The Cormon Elements to be
owned by the Association at the time of the convoyance of the first Lot is described as follows:

A non-exclusive easement for ingress, egress and regress on, over and upon those area(s)
designated "Townhonie Association Basement,” said easement subject to the right of the
owner of each Lot over which the easement extends to have the exclusive use of any patio,
unenclosed porch (covered or uncovered), eaves, steps, stoops, or similar improvements
whichmay be constructed as a part of the initial construction of the residence to be located
on such Lot or otherwise approved by the Association pursuant to the terms hereof and
further subject to all other applicable terms and conditions of this Declaration.

Declarant reserves the right, in its sole discretion, to convey or cause 10 be conveyed to the Association
from time to time and without the consent of the Association or its members, additional propetty to the
Association, which property may include any portion of the Froperties, including any Additional Property
annéxed by Declarant pursuant to Article XI, Section 4 hereof, The Association shall accept any such
conveyance of property and thercafter such property shall be held and maintained by the Association as
Common Elements. Improvements, which may include, but shall not be limited to, roadways, retention
or detention ponds or erosion control devices, may be located on such additional Common Elernents.
Except as otherwise provided in Section 47F-3-113 of the Planned Community Act, the Association shall
berequired to promptly repair and replace any portion of the Common Elements for which the Association
is required to maintain casualty insurance pursuant to the Bylaws of the Association which is damaged
ot destroyed.

The Association also may acquirc additional Common Elements with the consent of the Mermbers
ofthe Association entitled to cast at least sixty-seven percent (67%) of the vote ot each ciass of Members
who are voting, i person or by proxy, at ameeting duly called for this purpose; provided, however, during
Declarant's Development Perinod no such action shall he effective without Declarant's consent and
approval. For such a conveyance to be effective, the deed or instrument conveying to the Association
additional Common Elements must: (1) be executed on behaif of the Association by its duly authorized
officers; (2) contain an attestation by the officers executing the instrument on behalf of the Association
that the requisite owner and Declarant approval has been obtained and js evidenced by wniien
acknowledgments signed by the owners approving the amendment and if required, Declarant, and that
such acknowledgments are made a part of the minute book of the Association; and (3) be properly
recorded in the Wake County Registry.

The Association shall maintain any retention or detention ponds, rip rap and other drainage or
erosion control devices localed on the Common Elements now or hereafter conveyed to the Association
by Declarant that are required to be maintained by the governmental office(s) having jurisdiction for
watershed protection as directed by such governmental office(s). Inthe event the Association is dissolved
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or otherwise defaults on its obl gation to maintain any such drainage or erosion control devise, Declarant,
for each Lot owned within the Properties, hereby covenants, and cach Owner for any Lot, by acceptance
of a deed therefor, whether or not it shall be so expressed in such deed, is deemed to covenant and agree
10 pay a pro rata share of the cost of the maintenance of such pond or erosion conbrol devise.

Declarant does not coniemplate the construction of any recreational improvements or amenitics
within the Common Elements (Le., swimming pool, tennis courts, clubhouse, etc.)

SECTION 5. DECLARANT. “Declarant” shall mean and refer to Scotts Woods, LLC, as well
as its successors and assigns pursuant (o an express assignment or convevance of any special declarant
rights hereunder to such successor or assign, all of which nghts, uicluding Declarant's voting, easement,
and development nights, shall be assignable and may be apportioned on a lot-by-lot basis,

SECTION 6. DECLARANT'S DEVELOPMENT PERIOD. "Declatant's Development Period"
shall mean and refer to the peniod of time commencing on the date this Declaration is recorded in the
Wake County Registry, and continuing for so long as Declarant shall have the right to annex any portion
of the Additional Property pursuant 1o the provisions of Article X1, Section 4 hereof or Declarant shal}
own any portion of the Properties or until such earlier ime as Declarant shall file in the Wake County
Registry a termination of Declarant's Development Period.

SECTION 7. FHA; VA. "FHA" shall mean and refer to the Federal Housing Administration of
the Department of Housing and Urban Development and "VA" shall fean and refer to the Department
of Veterans Affairs.

SECTION 8. LOT. "Lot” shall mean and refer to any separately numbered plot of land shown
upon any now or subsequently recorded subdivision plal of the Properties intended for single-family
residential townhome putposes and shall include any improvements constructed thereon and "Lots" shall
refer to all such Jots collectively, Declarant hereby reserves the right to reconfigure, fiom time to tivie
and without the consent of the Owners or the Members of the Association, the boundaries of any Lot or
Lots owned by Declarant and to thereby create additional Lots, eliminate existing Lots or create additional
Common Elements; provided, however, inno event shall the Properties contain a greater number of Lots
than the number from time o time permitted by the Appropriate Local Governmental Authority, If
Declaraut elects to eXercise is right to revise the boundaries of one or more Lots owned by Declarant,
Declarant shall record a revised platof the affected Lot or Lots, Upon the recording by Declarant of sucl
arevised plat, each lot shown on the previously recorded plat or plats, the boundaries of whicl are revised
by the revised plat, shal] ccase W be a "Lot" as defined in this Declaration and each newly configured lot
shown on the revised plat shall be a "Lot" as defined in this Declaration.

SECTION 9. MASTER PLAN. "Master Plan" shall mean and refer to the plan(s) for the existing
development of the Properties and for the future development of the Properties and the Additional
Property as a part of New Ieritage Townhomes of The Green at Scotts Mill, now or hereafter approved
Dy the Appropriate Local Govermnmental Authority, as such plan(s) may be from time 10 time amended and
approved.
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SECTION 10. MEMBER. "Member" shall mean and refer {0 every person or entity who holds
memibership with voting rights in the Association,

SECTION 11. OWNER. "Owner" shall mean and refer to the record Owner, whether one or more
persons or entities, of a fee simple title to any Lot which is a part of the Properties including contract
scllers, but excluding those having such interest merely as security for the performance of an obligation.

SECTION 12, PERIOD OF DECLARANT CONTROL. "Period of Declarant Control" shall
ean and refer to the period of time commencing on the date this Declaration is recorded in the Wake
County Registry, and conunuing until the earlier of; (i) ten (10) years from the date thic instrument 1§
recorded in the Wake County Registry, or (if) such time as Declarant shall cease {0 own at least twenty-
five percent (25%) of the townhome lots shown on the Master Plan; provided, however, if after the
expiration of such period of time, the Master Plan is amended to add additional Townhome [ots and
Declarant, together with all affiliated entities, shall own more than twenty-five percent (25%) of the
townhome lots shown on the Master Plan as amended, such period of time shall be reinstated and shall
continue until the carlier of: (i) ten (10) years from the date this instrument is recorded in the Wake
County Registry; or (1) such time as Declarant shall cease to own at least twenty-five percent (25%) of
the townhome lots shown on the Master Plan. :

SECTION 13, PROPERTIES. "Properties" shall mean and refer to that certain real property
hereinabove subjected 10 the terms and conditions of this Declaration, and such additions thereto as may
hereafter be subjected to this Declaration pursuant to the provisions of Article X1, Section 4.

SECTION 14, MASTER DECLARATION. “Master Declaration” shall mean and refer to that
certain Master Declaration of Covenants, Conditions and Restrictions for The Green at Scotts Mill
recorded in Book 8604, Page 793, in the Office of the Register of Deeds, Wake County, North Carolina,
as now or hereafter amended pursuant to its terms, including, without limitation, as amended by that
certam First Amendnient to Master Declaration af Covenants, Conditions and Restr ctions for The Green
at Scotts Mill recorded in Book 8680, Page 1562, in said Registry. All ofthe property which is now 2 part
of the Properties, and all of the property which, pursuant to Article XI, Section 4 hereof, is hereafter
annexed to and made a part of the Properties, shall be subject to the Master Declaration,

SECTION 15. MASTER ASSQCTATION. “Master Association” shall mean and refer to The
Green at Scotts Mill Master Owners Association, Inc., 2 North Carolina non-profit corporation formed
for the purposes set forth in the Master Declaration, ncluding without limitation, the purpose of

mamtaining, prescrving and administering the “Master Association Common Elements,” as hereinafier
defined,

SECTION 16. MASTER ASSQCIATION COMMON ELEMENTS. “Master Association
Commion Elements” shal! mean and refer to all property owned by the Master Association for the use and
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ARTICLE II
PROPERTY RIGIITS

SECTION |. OWNERS EASEMENTS OF ENJOYMENT. Every Owner shall have a i ght and
vasement of enjoyment in and to the Common Elements which shall be appurtenant to and shall pass with
the title to every Lot. Each Owner also shall have a non-exclusive easement for egress and ingress over
the Common Elements to the extent necessary to provide access to a Lot for utilities serving that Lot. the
right of access for necessary ingress and egress to the Lot and utility services cannot be suspended by the
Executive Board of the Association for violation of this Declaration or non-payment of assessments. The
Owners® easement rights are subject to the following limitations:

(a) casements, conditions and restrictions of record cncambering the Conumon Elements at
the time of conveyance to the Association and the easewents herein reserved by Declarant or ereated in
favor of Declarant or the Association, including, without limitation the casements set forth i Article ViII
hercof:

(b) the right of the Association to permit the use of and to charge reasonable adiaission and
other fees for special or extraordinary uses of the Common Elements;

{c) the right of the Association, acting through the Exccutive Board without Member,
mortgagee or agency approvals, tg suspend the right of any Member, and the rights of such Member’s
household, tenants. guests and invitees to use recreational facilitics or other Common Llements (o the
extent that access and utility service are not impaired) for a period not to exceed 60 days, unless such
rights are suspended for failuze to pay assessments, in which case such rights may be suspended until the
asscssments are (ully paid; ‘

(d)  the nght of the Association, actin g through the Executive Board without Member,
mortgages of agency approvals, to dedicate or transfer ron-cxclusive casements on, over and upon all or
any part of the Common Elements which are not imconsistent with and do not interfere with the intended
Common Elements and otherwise for such purposes and subject to such conditions as may be agreed to
by the Association's Executive Board; provided, however, no such dedication or transfer shall be eifective
unless an instrument executed on behalf of the Asgociation by its duly authorized officers, agreeing to
such dedication or transfer, has been recorded;

(<) the right vl the Associarion, pursuant to Section 47F +3-112 of the Planned Comumunity Act
and with the consent of the Members entitled to cast at least eighty percent (80%) of the votes of the
Members of the Association, such consent to include the consent of the Meinbers entitled to cast at least
fifty-one percent (51 %) of the votes of the Members other than Declarant, to dedicate or transfer fee title
to all or any part of the Common Elements for such purposes and subject to such conditions as may be
agreed to by the Members conseuling 10 such dedication or transter; provided, however, during Declarant's
Development Period, Declarant must also consent to such action and, further provided that no such
conveyance shall reduce total open space area below applicable zoning requirements, interfore with or
obstruct utility scrvice to, or ingress, egress and regress to or from, the Lots or any remaiming Common
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Elements or cause any Lot or any remaining Common Elements to fail to comply with applicable laws,
regulations or ordinauces;

(H the right of the Association, acting through the Executive Board without Member,
mortgagee or agency approvals, to impose rules and regulations for the use and enjoyment of the Common
Elemenis and improvements thereon, which regulations may further restrict the use of the Common
Elements, and specifically including the right to establish rules and regulations concerning parking and
vehicular traffic flow on and along the streets and roadways, whether public or private, within or abutting
the Properties, which rules and regulations may restrict or prohibit on-street parking and may be enforced
by towing at the expense of the vehicles's owner, by reasonable fine levied against the vehicle's owner
and/or any Owner of a Lot to which such violation reasonably may be autributed, or by any other
reasonable method of enforcement established by the Association's Executive Board;

(g)  therightofthe Association, with the consent of the Members entitled to cast at least eighty
(80%) of the votes of the Members of the Association, such consent to include the consent of the Members
entitled o cast at least fifty-one percent (51%) of the votes of the Members other than Declarant,
mortgage, pledge, deed in trust, or hypothecate any or all of its real or personal property as security for
mouey borrowed or debts incurred (any such mortgage shall he effective ifit is executed on behalf of the
Association by its duly authorized officers and reciles that the requisite consent of Members has been
obtained and documented in the Minute Book of the Association); provided, however, during Declarant’s
Developmerst Peried, Declarant must also consent to such action and, {further provided that no such
mortgage, encumbrance or hypothecation or foreclosure of the hen thereby created shall interfere with or
obstruct utility service to, or ingress. egress and regress to or from, the Lots or any remaming Common
Elements or cause any Lot or any remaining Common Elements to fail to comply with applicable luws,
regulations or ordinances; and further provided that a lender’s rights, in the event of default upon any
mortgage or deed of trust on the Common Elements, are limited 10, after taking possession of such
Common Elements, charging reasonable admission and other fees as a condition of continued enjoyment
by members, and, if necessary. to g wider range of uscrs and upon satisfaction of the mortgage or deed of
trust, such Common Elements are retumed to the Association with full restoration of Member’s rights;
and

(k) the right of the Association, acting through the Executive Board without Member,
mortgagee or agency approvals, consistent with applicable zoning and subdivision ordinances, to convey
to Declarant, a Lot Owner or the Master Association portions of the Common Elements for the purpose
of correcting unintentional conveyances of Common Elements, eliminating unintentional encroachments
of dwellings or other improvements onto portivns of the Common Elements or exchangmg portions of
the Common Elements for other portions of the Propertics; provided, however, no such conveyasnce shall
mterfere with or obstruct utility service to, or ingress, egress and regress to or from. the Lots or any
remaining Common Elements or cause any Lot or any remaining Common Elements to fail to comply with
applicable laws, regulations or ordinances; and provided further that no such conveyance shall reduce total
open space arca below applicable zoning requircments, materially affecl development plans on file with
FHA or VA, if FHA or VA insured loans have been obtained sccured by Lots, and all Lots previously
adjacent to the Common Elements remain so located, unless the Owners of the Lots approve the transfer,
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SECTION 2. DELEGATION OF USE. Any Owner may delegate, in accordance with the By-
Laws, his rights of enjoyment of the Common Elements and facilities to the members of his family, his
tenants or contract purchasers who reside om the Lot of such Owner,

SECTION 3. LEASES OF LOTS. Any Lease Agreement between an Owner and a lessee for the
lease of such Owner's Lot shall provide that the terms of the Lease shall be subject in all respects to the
provisions of this Declaration of Covenants, Conditions and Restrictions, the Articles of Incorporation
and By-Laws of the Association and that any failure by the lessce to comply with the terms of such
document shall be a default under the terms of the lease. All leases of Lots shall be in writing and shall
have a term1 of not less than one {1) month. Other than the foregoing there is no restriction on the right
of any Owner to lease hus Lot.

SECTION 4. RUTES AND REGULATIONS. The Exceutive Board of the Association may
establish reasonable rules and regulations concenung the use of the Common Elenents and unprovements
located thereon. Such rules and regulations may provide for permanent and/or lemporary assignments of
packing spaces and may establish riles and regulations conceming parking and vehicular traffic flow on
and along the streets and roadways, whether public or private, within or abutting the Properties, which
rules and regulations may restrict or prohibit on-street parking and moay be enforced by wwing at the
expense of the vehicle’s owner, by reasonable fine levied against the vehicle’s owner and/or any Qwner
of a Lot to which such violation reasonably may be attributed, or by any other reasonable method of
enforcement established by the Association’s Executive Board. In addition, such rules and regulations may
include rules concerning pet ownership and may restrict the number, type and size of domestic pets. The
Association may impose reasonable manetary fines and other sanctions for the violation established tules
and regulations and for the violation of any of the covenants and conditions contained in this Declaration,
which monetary fines and sanctions shall be assessed and collected pursuant to the provisions of Article
XL hereol. Copies of such rules and regulations and the amendments thereto shall be furnished by the
Association 1o all owners prior to the effective date thereof. All such rules and regulations shall be
binding upon the owners, their families, tenants, guests, invitees and agents until and wnless such
regulation, rule or requirement shall be specifically overruled, canceled, or modified by the Executive
Board of the Association ot by the Members of the Association entitled to cast at Ieast sixty-seven percent
(67%6) of the voles of the Association, who arc voting, in person or by proxy, at a meeting duly called for
such purpose; provided, however, duning any Declarant's Period of Development, Declarant must also
consent to such action.

SECTION 5. PROPERTY RIGHTS PURSUANT TO MASTER DECLARATION. As more
particularly st forth in the Master Declaration and the goverming documents of the Master Association,
each Lot Owner, as a member of the Master Association, and subject to the terms and conditions thereof,
shail have the right to use and enjoy certain Master Association Common Elements and any mprovements
now or hereafter located thereon.
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ARTICLE 1T

MEMBERSHIP AND VOTING RIGHTS

no event shall more than one vote be cast with respect to any Lot,

SECTION 2. CLASSES OF MEMBERSHIP. The Association shall have two clagses of voting
membership:

(1) when the total votes outstanding in the Class A membership equal or exceed
the total votes outstanding in the Class B membership; however, the Class B membership
shall be reinstated if thereafter, and before the time stated in subparagraph (b) below, the
Master Plan is amended to add additional lots sufficient to give the Class B membership
a total number of votes (with the Class B mernbership entitled to three (3) vutes for each
lot owned) which exceed those of (he Class A membership; or,

(i) ten(10) years from the date this instrument is recorded in the Wake County
Registry.

SECTION 3. DECLARANT RIGHT TOREPRESENTATION ON THE EXECUTIVE BOARD
OF THE ASSOCIATION. During any Period of Declarant Conirol, Declarant shall have the right to
designate and select all of the meibers of each Executive Board of the Association. Whenever Declarant
shall be entitled to designate and select any Person or persons to serve on any Executive Board of the
Association, the manner in which such person or persons shall be designated shall be as provided in the
Articles of Incorporation and/or Bylaws of the Association, and Declarant shall have the right to remove any
Person or persons selected by it to act and serve on said Executive Board and to replace such person or
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persons with another person or other persons to act and serve in the place of any member or members of the
Executive Board so removed for the remainder of the unexpired term of any meruber or members of the
Executive Board so removed. Any Executive Board member designated and selected by Declarant need not
be a resident of the Propertics. Except as otherwise provided in the Bylaws with respect to the filling of
vacancies, any members of the Executive Board which Declarant is not entitled {o desipnate or select shall
be elected by the Members of the Association. The undertakings and contracts entered into by or on behalf
of the Association (including coniracts for the management of the Condominium) during the time
Dcclarant has the right to appoint the members of the Executive Board of the Association shall be binding
upon the Association in the same manner as though such undertakings and contracts had been entered into
by or on behalf of the Association after the Executive Board daly elected by the membership of the
Association takes office; provided, however that (1) any management contract, employment contract, or -
lease of recreational or parking areas or facilities, (2) any other contract or lease between the Association
and a declarant or an affiliate of a declarant, or (3) any contract or lease that is hot hona fide or was
unconscionable to the Members at the time entered into under the circumstances then prevailing, may be
termunated without penalty by the Association at any time after the Executive Board duly elected by the
membership of the Association takes office, effective upon written notice to the other party, Notice of
the substance of the provisions of this Article shall be set out in each contract entered into by or on behalf
of the Association during the time Declarant has the right to appoint a majority of the members of the
Executive Board of the Association.

SECTION 4. SPECIAL NOTICE AND QUORUM REQUIREMENTS., Written notice ol any
meeting of the Members of the Association called for the purposes of considering an amendment to this
Declaration or any extraordinary action of the Association described in Section 5 below shall: () be given
all Members at least 25 days but not more than 60 days in advance to all Members (at least 15 days but
not more than 60 days advance notice 1s required in the case of a wmeeting for other purposes); (1) state
the purpose of the meeting and contain a summary of any amendments or extraordinary actions proposed;
and (111) contain a copy of the proxy that can be cast in lieu of attendance at the meeting. The presence
at any such meeting of Members entitled to cast and/or proxies entitled {0 cast at least twenty percent
(20%) of the votes of the Membership of the Association shall constitute a quorum.

SECTION 5. EXTRAQRDINARY ACTIONS OF THE ASSOCIATION. Uuless a lavger
percentage of Member approval is expressly required elsewhere in this Declaration or by law, (he
following exiraordinary actions of the Association shall require the consent and approval of the Members
entitied to cast at least sixty-seven percent (67%;) of the votes of Members present, in person or by proxy,
and voting at a meeting of the Association duly called for such purpose, such vote to include at least fifty-
onge percent (51%) of the votes of all Members present, in person or by pruxy, and voting at such mceting
other than the Declarant, or, if the Executive Board elects not to call a meeting of the Members with the
written consent of the Membhers entitled to cast at least sixty-seven percent (67%) of the total authonzed
votes of all Members of the Association, such consent to include the consent of the Members entitled to
cast at least fifty-one percent (51%) of the total authonized votes of all Members of the Association other
than Declarant, said consent having been obtained afler written notice to all Members of the proposed
amendment: '
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(@) determining notto require professional management if that management has been required
by the Association documents, a majority of eligible mortgagees or 4 majority vote of the Members;

(b)  expandingthe Association to include land not previousty described as Additional Property
which increases the overali land area of the project or mumber of Lots by more than 10 percent:

(¢)  making capital expenditures (other than for repair or replacement of existing
improvements) during any period of 12 consceutive months costing more than 20 percens of the annual
operating budget.)

consent of the Members entitled to cast at least cighty pereent (80%) of the total authorized votes of ali
members of the Association, such consent to include the consent of the Menbers entitled to cast at least
fifty-one percent (5 1%} of the total authorized votes of aj] Members of the Association other than
Declarant, said consent having been obtained after written notice to all Members of the proposed action:

() dissolution of the Association except pursuant 1o 4 consolidation or merger;
(®)  conveyance of all Common Elements;
(¢} merger or consolidation of the Association;

(d)  abandoning, partitioning, encumbering, mortgagiig, conveying selling or otherwise
transferring or relocating the boundarics of Comamon Elements {except for (i) granting eascments which
are not meonsistent with or which do not interfere with the intended Comimon Elements; (i1) dedicating
Common Elements as required by a public authority; or (iif) limited boundary-line adjustments made in
accordance with the provisions of this Declaration); or

(e)  using insurance proceeds for purposes other than construction or repair of the insured
Improvemeiits.

SECTION 6. MASTER ASSOCIATION YOTING RIGHTS. Asmore partivularly set forth in the
Master Declaration and the goveming documents of the Magter Association, and subject (o the tenns and
conditions thereof, each Owner shali be a voting member of the Master Association.

ARTICLE IV
COVENANT FOR MAINTENANCE AND ASSESSMENTS

SECTION 1. CREATION OF THE LJEN AND PERSONAL OBLIGATION OF
ASSESSMENTS. The Declarant, for each Lot owned within the Properties, hereby covenants, and each
Owner for any Lot, by acceptance of a deed therefor, whether oy not it shall be so expressed in such deed,
is deemed to covenant and agree {o pay. (a) to the Association: (i) annual and other assessiments and
charges provided for herein, together with interest and late faes, costs and reasonable attorney's fees;
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(i) special assessments for capital improvements, such assessments to be established and collected as
hereinafter provided; and (b) to the appropriate governmental taxing authority: (i) a pro rata share of ad
valorem taxes levied against the Commion Elements; and (if) 4 pro rata share of assessments for public
INProvements o or for the benefit of the Conunon Elements if the Association shall default in the
payment of either or both for a period of six (0) months. Al assessments and charges provided for herein,
together with interest, late fees, costs and reasonable attomey's fees, shall be a charge on the land and shall
be a continuing lien upon the property against which each such assessment is made when a claim of lien
is filed of record in the Office of the Clerc of Superior Court, Wake County, North Carotina. Each such
assessment and charpe, together with mterest, late fees, costs and reasonable attormey's fees, shall also be
the personal obligation of the Qwner of such property at the time when the assessment fell due. The
personal obligation for the delinquent assessments shall not pass to his successors in itle unless expressly
assumed by them.

SECTION 2. PURPOSE QF ASSESSMENTS.

{a) The assessments [evied by the Association shall be used exclusively to promote the recreation,
health, safety and welfare of the residents of the Properties and in particular for the acquisition,
improvement and maintenance of properties, services and facilitics dévoted to thiy purpose and related
to the use and enjoyment of the Common Elements of the Lots, including but not limited to, the costs of
repairs, replacements and additions, the cost oflabor, equipment, materials, Inanagement and supervision,
the payment of any taxes assessed against the Common Elements; the maintenance of open spaces and
streets which have not been accepted for dedication by a public authority, roadway medians and islands
{including medians and islands located in dedicated rights-of-way within the Propertics), drives and
parking arcas within the Conunon Elements; the procurement and maintenance of liability insurance in
accordance with the By-Laws; the maintenance of dams and pouds, including retention or detention ponds,
ot other bodies of water, if any, located within the Common Elements; the maintenance of entranceways,
landscaping and lighting of Common Elements, road medians and islands and entranceways; the cost of
operating, maintaining and repairing any street lights erected by the Association or the Declarant in the
nights-of-way of streets (whether public or private) or i any other easement provided therefor within the
Properties; the payment of charges for garbage collection and municipal watcr and sewer services fur-
utshed to the Common Elements; the exterior maintenance of the Lots and the dwellings located thereon
as herein provided; the employment of attorneys and other agenls to represent the Association when
necessary; the provision of adequate reserves for the replacement of capital improvements including,
without limiting the generality of the foregoing, paving, and any other major expense for which the
Association is responsible; and such other needs as may arise.

(b) The Association shall establish and maintain an adequate reserve fund for the periodic
maintenance, repair and replacement ol improvements to the Common Elements and these other portions
of the Properties which the Association may be obligated to maintain. Such reserve fund is to be
established out of regular assessments for common expense.

(c) All monies collected by the Association shall be treated as the separate properly of the
Association, and such monies may be applied by the Asgociation to the payment of any cxpense of
operating and managing the Properties, or to the proper undertakmg of all acts and duties unposed upon
it by virtue of this Declaration, the Articles of Incorporation and the By-Laws of the Association. As
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monies for any assessment are paid to the Association by any Owner, the same may be comumingled with
monies paid o the Association by the other Owners. Although all funds and common surplus, including
other assets of the Association, and any increments thereto or profits derived therefrom shall be held for
the benefit of the Members of the Association, no Member of the Association shall have the right to
assign, hypothecate, pledge or in any manner transfer his Membership interest therein, except as an
appurtenance to his Lot. When any Owner shall cease to be a Member of the Association by reason of
his divestment of ownership of his Lot, by whatever means, the Association shall not be required {o
account to such Owner for any sharc of the find or assets of the Association, or which may have been pazd
to the Association by such Owner, as all monies which ay Owner has paid to the Association shall be
and constitute an asset of the Association which may be used in the operation and management of the
Properties.

SECTION 3. ADOPTION OF BUDGET AND FIXING OF ANNUAL ASSESSMENTS;
MAXIMUM ANNUAL ASSESSMENT.

(a) Atleast thirty (30) days in advance of each annual assessment period, the Executive Board
shall establish an annual budget and fix the amount of the annual assessments 1a advance for the following
-+ year. Within thirty (30) days of the adoption of any proposed budget, the Executive Board shal( provide
to all of the Owners a summary of the budget and a notice of the meeting to consider ratification of the
budget, including a statement that the budget may be ratified without 2 quorum. The Executive Board
shall set a date for a meeting of the Owners to consider ratificaiion of the budget, such meeting to be held
not less than 10 nor more than 60 days after mailing of the summary and nolice. There shall be no
requirement that a quorum be present at the meeting. The budget is ratified unless at that meeting the
Owners of a majority of the Lots reject the budget. In the event the proposed budget is rejecied, the
periodic budget last ratified by the Owners shal] be continued until such time as the Owners ratify a
subsequent budget proposed by the Executive Board.

(b) Until December 31 of the year of the conveyance of the first Lot to an Owner, the maximum
annual assessment shall be NINE HUNDRED and No/100 Dollars ($900.00) per Lot, and may be
collected in monthly installments of SEVENTY-FIVE and No/100 Dollars ($75.00) per Lot,

(¢) The maximum annual assessment for the calendar year immedintely following the year in
which conveyance of the first Lot to an Owner is made and for each calendar year thereafter shall
automatically increase by the greater of ten percent (10%) per year over the maximum annual assessment
for the previous year or the percentage increase in the U.S. Department of Urban Price Index - All Urban
Consurners (1982-84=100) when comparing the two most current years for which such index is available.
Ifat any time such index is no longer computed or published, the Executive Board of the Association shall
select a comparable index reflecting the increase of costs incurred by the Association.

{dy The maximum annual assessment for the calendar year immediately following the year in
which conveyance of the first Lot to an Owner is made and for each calendar year thereafter may be
increased without limit by a vote of the Members entitled to cast at least sixty-seven percent (679%) of the
votes of each class of Members who are veting, in person or by proxy, at 3 meeting duly called for this
purpose.
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(&) The Executive Board may fix the annual assessment at an amount not in excess of the
maximum, subject to the provisions of Section 6 of this Article.

for the purpose of defraying ia whole or in part the costs of any construction, reconstruction, YEPAIr or
replacement of & capital miprovement upon the Common Elements, including fixtures and personal
property related thereto, provided that any such asscssutient shall have the assent of the Members entitled
to cast at least sixty-seven percent (67%) of the votes of each class of Members who are votmg, in person
or by proxy, ata meeting duly called for this purpose. All special assessments shall be fixed at a uniform
1ate for all Lots and may be collected on a monthly basis.

SECTION 5. NOTICE AND QUORUM FOR ANY ACTION AUTHORIZED UNDER
SECTIONS 3 AND 4. Written notice of any meeting called for the purpose of taking any action
authorized under Section 3 or 4 of thus Article shall be sent to all Members not less than fifteen (15) days
normore Lhan sixty (60) days in advance of the meeting. Af the first such meeting called, the presence
of Members or of proxies entitled fo cast twenty percent (20%) of all the votes of cach class of

Membership shall constitute a quorum. If the requircd quorum is not present, another meeting may be

SECTION 6. RATE. OF ASSESSMENTS. Both annual angd special assessments must be fixed
at a uniform rate for all Lots and may be collected on a monthly, quarterly or amnual basis; provided,
however, that so long as the dwelling on any Lot owned by Declarant or any affiliated entity, or any
Approved Builder, is unoccupied as aresidence, the amount of the assessinent for each such Lot shall be
an amount equal to twenty-five percent (25%) of the regular assessments fixed for each Lot

SECTION 8, WORKING CAPITAL ASSESSMENTS. In addition to the annual assessments
authorized above, at the time of the closing of the first sale of each Lot to any purchaser other than a
stceessor Declarant, an affiliated entity of Declarant or an Approved Builder, the purchasei(s) thereof
shall pay to the Association an amount equal to two-tweifths (2/ 12ths) of the then current annual
dssessment ostablished by the Association. Such funds shall be used by the Association to establish a
Working Capital Fund, the purpose of which is to insure that the Association will have sufficient monjes
available to meet its initia] operational needs. No such payments made into the Working Capital Fund
shall be considered advance or current payment of regular assessments. All monies paid into the Working
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Capital Fund shall be held and administered by the Association in accordance with the terms of the
Declaration and these Bylaws.

SECTION 9. EFFECT OF NONPAYMENT OF ASSESSMENTS: REMEDIES OF THE
ASSOCIATION. Any assessment not paid within thirty (30) days after the due date shall beor iatcrest
from the due date at a rate per annum from time-to-time established by the Executive Board of the
Association not to exceed cighteen percent (18%) per annum. In addition, the Association may charge

SECTION 10.. EFFECT OF DEFAULT IN PAYMENT OF AD VALOREM TAXES OR
ASSESSMENTS FOR PUBLIC IMPROVEMENTS _BY ASSOCIATION. Upon default by the
Association in the payment to the govermnmental authority entitled thereto of any ad valorem iaxes levied

agaiust the Common Elements or assessments for public improvements to the Cormon Elements, which

governmental authority by the total number of Lots in the development. If such sum is not paid hy the
Owar within thirty (30) days following receipt of notice of the amount due, then such sum shall become
a continuing lien on the Lot of the then Owner, his heirs, devisccs, personal representatives and assigns,
and the taxing or assessing governmental authority may either bring an action al faw or may elect to
foreclose the lien against the Lot of the Ovner.

SECTION 11. SUBORDINATION OF THE LIEN TOMORTGAGES. When the holderofa first
mortgage or first deed of trust of record, or other purchaser of a lot obtains title to the lot as a result of
foreclosure of a first nmortgage or first deed of trust or deed in lieu of forcclosure, such purchaser and its
heirs, successors, and assi 8ns, shall not be liable for the assessments against such Lot which become due
prior o the acquisition of title to such Lot by such purchaser, Such unpaid assessments shall be deemed
te be comimon expenses collectible from all Qwners including such purchaser, its heirs, successors, and
assigns. Such sale or fransfer of any Lot which is subject to any such first mortgage or deed of trust,
pursuant to a foreclosure thereof or any proceeding in lieu of foreclosure thereof, shail exti nguish the licn
of such assessments as to the paymaent thereof which beconie due prior to such sale or ransfer, provided,
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however, no such sale or transfer shall relieve such Lot or the Owner thereof from liability for any
assessments thereafter becoming due or from the lien thereof,

SECTION 12, EXEMPT PROPERTY. All property dedicated to, and accepted by, a public
authority and all properties owned by a charitable or non-profi} organization exempt from iaxation by the
laws of the State of North Carolina shall be exempt from the assessments created herein. However, no
land or improvements devoted to dwelling use shall be exempt from said agsessments.

SECTION 13, MASTER ASSOCIATION ASSESSMENTS. All of the property which is now
a part of the Properties, and all of the property which, pursuant to Article XI. Section 4 bereof, is hercafter
amexed 1o and made a part of the Properties, shal] be subject to the Master Declaration. The Master
Declaration provides that the owner(s) of each “Tract,” as defined in the Master Declaration, including
the Owner(s) of each Lot, shali be members of the Master Association, The Master Declaration provides
that all of the members of the Master Association arc required to pay assessments to the Master
Association to be used for the maintenance, preservation and administration of certain Master Association
Comunon Elements and other purposes set forth for in the Master Declaration. In addition, the owners of
certain Tracts to which “Limited Common Elements” are allocated shall be subject to Limited Common
Elements Assessments. In addition to the assessments which aray be levied by the Association pursuant
to the provisions of this Declaration, the Association, in the sole discretion of its Exccutive Board, may
elect to collect, on behalf of the Master Association, the assessments levied by the Master Association
against the Lot Owners. The Association, in the sole discretion of its Executive Board, also may elect to
serve as the Master Association's attomey-in-fact for the purpose of enforcing the collection of such
assessments and any lien securing the same.

ARTICLE v
ARCHITECTURAL CONTROL

No improvements, alteration, repair, change in paint color, excavation, change in grade, planting,
landscaping or other work which in any way alters the exterior of any portion of the Properties or the
improvenents located thereon from their natura) or improved state existing on the date such property was
first conveyed in fec by the Declarant to an Owner other than Declarant or by Declatant to the Association
shall be commenced, erected or maintained upon any portion of the Propertics and no building, fence wal),
residence or other structure shall be cornmenced, erected, maintained, improved, altered or removed, until
the plans and specifications showing the nature, kind, shape, height, materials and location of the same
shall have been submitted to and approved in writing as to harmony of extemal design and location in
telation to surounding structures and topography by Declarant, for so long as Declarant or any Affiliate
ownis any Lot or Declarant has the right to annex any Additional Property pursuant to Scction 4, Article
XIhereof, and thereafter by the Community Development Review Comumittee appointed by the Executive
Board of the Master Association pursuant to the Master Declaration (the “Community Development
Review Committee™) in accordance with the procedures set forth in the Master Declaration,
Notwithstanding the foregoing, Declarant may at any time prior to the expiration of the review rights
herein reserved elect to assigm to the Community Development Review Committee of the Master
Association all or any of its architectural review rights hereunder, all of which nghts and obligations are
assignable and may be apportioned. Any such assignment by Declarant shall be in writing and shall be
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recorded tn the Office of the Register of Deeds of Wake County, North Carolina. From and after (he
cffective date of such assignment, the Comnupity Development Review Committee of the Master
Association shall assume all such assigned architectural review rights and obligations.

ARTICLE VI
MAINTENANCE

SECTION {. MAINTENANCE TO BE PERFORMED BY THE ASSOCIATION, The
Association shall maintain the Common Elements and shall maintain the grounds of each T.ot which is
subject to assessments hereunder (except for any enclosed privacy area, which area shall be maintained
by the Owner(s) of the Lot on which the residence is located as set forth in Section 2 below), as follows:
mow, seed and fertilize all grassed areas, mulch, remove dead or discased trees or shrubs it such trees or
shrubs existed at the time Declarant mitially conveyed the Common Elements or the Lot on which the tree
or shrub is located, replace dead or diseased trees or shrubs planted by the Declarant or the Association
and prune all trees or shrubs planted by the Declarant or the Association. In addition, the Association
shall provide exterior maintenance for the dwelling located on each Lot which is subject to assessments
hereunder, as follows: paint, repair, replace and carc of roofs, gutters, downspouts, cxterior building
surfaces (including doors and garage doors, but excluding plass surfaces, window or door screens, any
storm doors installed by Owners and garage door openers) and other exterior improvements (including
railings and fencing, but excluding porch flooring and patio surfaces, which shall be maintained by the
Owner(s) of the Lot on which such improvements arc located). Such exterior maintenance shall not
include the exterior maintenance to be preformed by the Owners as provided in Sectiun 2 below. In the
event that the need for any maintenance, repair or replacement required hereunder to be preformed by the
Association is caused through the willful or negligent act of the Owner, his family, puests or invitees, or
is caused by fire, lightning, windstorm, hail, explosion, riot, riot attending strike, civil comumotion, atreraft,
vehicles or smoke, as the foregoing are defined and explained in North Carolina Standard Fire and
Extended Coverage insurance policies, the cost of such maintenance, replacement or repairs shall be added
to and become a part of the assessment to which such Lot is subject.

SECTION 2. MAINTENANCE TO BE PERFORMED BY THE OWNERS. Each Owner shai
be liable and responsible for the maintenance, repair and replacement, as the case may be, of all glass
surfaces, window or door screens, any storm doors installed by Owner (any such instaliation being subjoct
to Article V hereof), porch flooring, patio surfaces, air conditioning and heating equipment and ali utility
lines, fixtures and/or their connections required to provide water, light, power, telephone, sewage and
sanitary scrvice 10 his Lot which are not publicly maintained, Each Owner also shall be responsibie for
the maintenance of any enclosed privacy area. In the event that the Owner neglects or fails to maintain
his or her Lot and/or the exteriar of his or her dwelling in a wmanner consistent with other Lots and
dwellings within the Properties, the Association may provide such exterior maintenance and all cost
incurred by the Association in providing such exterior maintenance shall be added to the annual
assessment for such Lot and subject to the lien rights described in Article IV, provided, however, that the
Association shall first give written notice to the Owner of the spectfic items of exterior maintenance or
repair the Associations intends to perform and the Owner shall have twenty (20) days from the datc of
mailing of said notice within which to perform such exterior maintenance himself or herself. The
determination as to whether an Qwner has neglected or failed to maintain his or her Lot and/or dwelling
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in a manmner consistent with other Lots and dwellings within the Properties shall be made by the Executive
Board of the Association, in its sole discretion.

SECTION 3. EASEMENT TOPERFORM MAINTENANCE. In order to enable the Association
to accomplish the foregoing, there is hereby reserved to the Association the right to unobstructed access
over and upon each Lot at all reasonable times to perform maintenance as provided in this Article.

ARTICLE vII

RESTRICTIONS

SECTION 1. LAND USE. No Lot shall be used except for single-{aniily residential townhome
purposes; provided, however, Declarant or any affiliated cntity or, with the express consent of Declarant,
any Approved Builder may use any Lot owned or leased by Declarant, such affiliate or Approved Builder
as a temporary sales office and/or model for the purposes of carrying o business related to the
development, improvement and saje of any portion of the Properties, the Additional Property or any
portion of the property which has been subjected to the Master Declaration or which pursuant to its terms
may be subjected 1o the Master Declaration (the "The Green at Scotts Mill Property™).

SECTION 2. DWELLING SPECIFICATIONS. No dwelling shall be erected or allowed to
remain on a Lot if the main structure, exclusive of open perches, decks and garages, contains less than
Nine Hundred Sixty (960) square feet of heated floor area.

SECTION 3. NUISANCE. No noxious or offensive activity shall be conducted upon any Lot nor
shall anything be done thereon which may be or may become an annoyance or nuisance to the
neighborhood. No Lot or other area within the Propertics shall be used as a dumping ground for rubbish
Or as a site for the accumlation of unsightly materials of any kind, including, without limitation, broken
or rusty equipment and discarded appliances and fumiture. If a clotheslins 15 placed on any Lot, it shall
be an umbrella type clothesline and it shall be so screened that it 13 not visible from any adjacent Lot or
street.

SECTION 4, ANIMALS. No ammals, livestock or poultry of any kind shall be kept or maintained
on the Common Elements or on any Lot or in any dwelling except that dogs, cats or other household pets
may be kept or maintained provided that they are not kept or maintained for commercial purposes and
further provided that they are kept and maintained in compliance with (i) all applicable laws and
ordinances; and (fi) such rules and regutations pertaining thereto as the Executive Roard may adop!t from
time to time, which rules and regulations may, among other things, restrict the number, type and size of
domestic pets,

SECTION 5. QUTSIDE ANTENNAS. Except as such restrictions may be prohibited under
applicable regulations promulgated by the Federal Communications Commission or other apphicable state,
federal or local laws or regulations, (i) no outside antennas or satellitc dishes and no free standing
transmission or receiving towers shall be erected on any Lot within the Properties without the prior written
permission of the Community Development Review Comumittee and (i3) any antenna or satellite dish
erected on any Lot within the Propertics shall be affixed to the dwelling, shall be a color which blends
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Witht 1ts surrounds, shall have 2 mask only as high as reasonably necessary to receive the intended signal
and shall not be visible from any street.

SECTION6. PARKING. No boats, trailers, recreational vehicles, campers or other similar equip-
ment or vehicles, excluding specifically operative automobiles, non-commercial trucks and passenger
vehicle vans and mini-vans, shall be parked or stored within the Common Elements, or on any Lot uniess
completely enclosed within a garage. No recreational vehicles, campers or other like equipiment or vehi-
cles shall be located or installed on any Lot or the Comunon Elements to be used as a residence.
Commercial vehicles shall not be parked or stored on any Lot or the Common Elements within the
Properties; provided, however, the foregoing shall not be construed to prevent the tempovary, nonrecurrent
parking of such vehicle on a Lot for a period not to exceed 24 hours or during any period the Lot is being
serviced by such vehicle,

SECTION 7. SUBDIVISION OF LOTS. Except as permitted under Article 1, Section 7, no Lot
sball be subdivided and no street shall be laid Qut or open across or through anv Lot, without the prior
written consent of Declarant, during Declarant's Development Period, and thereafter except with the prior
written consent of the Association.

SECTION 8. SIGNS. No sign shall be placed or allowed to remain on any Lot except for ONE
(1) "For Sale” sign, or one other temporary sign to advertise a yard sale or other temporary activity on the
Lot and such other temporary sign shall not be permitted to remain on any Lot for more than SEVENTY
TWO (72) consecutive hours. No sign deemed by the Association, the Community Development Review
Committee or Declarant to be a nuisance or a detriment to the Properties, the Additional Property or The
Green at Scotts Mill Property shall be permitted to be erected or to remain on any Lot. Notwithstanding
the foregoing, during Declarant's Development Period, Declarant or any affiliate or. with the express
consent of Declarant, any Approved Builder, shall have the right to erect and maintain signs within the
Common Elements or on any Lot owned or Jeased by Declarant or such affiliate or Approved Builder for
the purpose of advertising and promoting the sale of any portion of the Properties or the Additional
Property.

SECTION 9. MOBILE HOMES, MANUFACTURED HOMES, ETC, No mobile home,
manufactured home, modular home, trailer, or other like structure shall be located or installed on any Lo,
As used in this Section, mobile home, manufactured home or modular home shall mean a struclure,
assembled in whole or in part in a location other than on the Lot itself, transportable in one or more
sections, any section of which, during transport, is four (4) feet or more in width and ten (10) fect or more
in length, which may or may not be built on a permancnt chassis and which is designed to be used as a
dwelling with or without a permanent foundation when connected to the required utilities.
Notwithstanding the foregoing, Declarant and builders or contractors approved by Declarant may maintain
temporary improvements (such as a sales office and/or construction trailer) on any Lot during the
coustruction and development period.

SECTION 10. FENCES OR WALLS. No fence, wall or other enclosure shall be constructed on
any Lot without first obtaining the approval of the Community Development Review Committec as
provided in Article V of this Declaration. No portion of any fence erected on any Lot may exceed six {6)
feet in height and chain link fences are not permitted.  Notwithstanding the foregoing, Declarant, its
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purposes without the approval of the Community Devclopment Review Commitlee, such fences and other
enclosures to become a part of the Commeon Elements to be maintained by the Association.

or limit the use of boats, fishing and swimming. In addition, such rules and regulations may provide for
access to any such lake or pond only through designated portions of the Commeon Elements.

ARTICLE vIII

EASEMENTS

drainage channels in the drainage casements, or which ray obstruct or retard the flow of water through
drainaye channels in the easements. An casernent is hereby established for the benefit of the appropriate
govemnmental entity (and any other person or firm providing services to the Properties under agreement
with or at the direction of the Association) over all Common Elements as may be reasonably necessary
for the setting, removal and readimg of water meters, and the maintenance and replacement of water, sewer
and drainage facilities and for the fighting of fires and collection of garbage. The Association shall have
the power and authority to grant and establish upon, over and across the Common Elements such
additional easements as are necessaty or desirable for the providing of service or utilities to the Common
Elements or Lots.

SECTION 2. SIGNS. The Association shall maintain all subdivision signs and landscaping and
highting surrounding same now or hereafter erected within the Common Elenients. The costs of all such
maintenance, repair and replacement of such signs, landscaping and lighting shall be part of the common
expenses of the Association, payable by the Owners as set out in Article IV hereol. Further, during
Declarant’s Development Period, Declarant shall have the right to erect within the Common Elements
additional subdivision signs and landscaping and lighting sunrounding the same to be maintained by the
Association as herein provided and to erect and maintain signs within the Common Elements for the
purpose of advertising and promoting the sale of any portion of the Properties, the Additional Property
or The Green at Scotts Mil} Property.

SECTION 3. EASEMENTS RESERVED BY DECLARANT. Declarant hereby reserves such
casements on, actuss and over the Common Elements as shall be reasonably necessary for (i) the exercise
by Declarant or any affiliated entity ofany right herein reserved, including, without limitation, Declarant's
right, should Declarant elect, to annex the Additional Property, as hereinafter defincd and (i) the
development by Declarant or any affiliate, their respective successors and assigns, of the Additional
Property, should Declarant elect not to annex the Additional Property, mcluding without limitation
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“astments for ingress, egress and regress over private roads and streets now or hereafter erected on the
Properties and easements for the use of all utility lines, fixtures and/or theix conuections located withiy
the Common Elements for the purpose of providing waler, light, power, telephone, sewage and sanitary
service to the Additional Property.

SECTION 4. ENCROACHMENTS. In the event that any improvements on a Lot shall encroach
upon any Common Elements or upon any other Lot as a result of the initial improvements constructed by
Declarant or for any reason not caused by the purposeful or negligent act of the Owner or agents of such
Owner, then an easement appurtenant 1o such Lot shall exist for the continnance of such encroachment
upon the Common Elements or other Lot for so long as such encroachment shall naturally exist; and, in
the event that any portion of the Common Elements shall cacroach upon any Lot, then an easement shall
exist for the continuance of such encroachment of the Common Elements into any such Lot for so long
as such encroachment shall naturally exist,

ARTICLE IX
RIGHTS RESERVED UNTO INSTITUTIONAL LENDERS

SECTION 1. ENTITIES CONSTITUTING INSTITUTIONAL LENDERS. *Tnstitutional Lender"
as the term is used herein shall mean and refer to banks, savings and loan associations, insurance cons.
panies or other firras or entities customarily affording loans secured by first liens on residences, and
eligible insurers and goverunental guarantors.

SECTION 2._OBLIGATION OF ASSOCIATION TO INSTITUTIONAL LENDERS. So long
as any Institutional Lender shai] hold any first lien upon any Lot, or shal] be the Owner of any Lot, such
Institutional Lender shall have the following rights:

(2) To inspect the hooks and records of the Association during normal business hours and to be
furnished with at least one (1) copy of any annual financial statement or report of the Association,

(b) To be given notice by the Association of the call of any meeting of the membership to be held
for the purpose of considering any proposed Material Amendment to this Declaration of Covenaats,
Conditious and Restrictions or the Articles of Incorporation or By-Laws of the Association or of any
proposed abandonment or terruination of the this Declaration or the planned unit development hereby
created (said notice to be given at least thirty (30) days prior to any action) or any proposed extraordinary
action of the Associstion described in Article LI, Section 5 hereof,

(¢) Toreceive notice of any condemnation or casualty logs affecting the Cornmon Elements ot anl y
portion thereof, resulting in losses greater than 10% of the annual budget for the Association.

(d) To be notified of any lapse, cancellation or matenial modification of any insurance policy or
fidelity bond maintained by the Association.

(e) Upon the dernand of a majority of Institutional Lenders, to require professional management
of the Association or to demand an audit of the Association's financial records.
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() To be given notice of any delinquency in the payment of any assessment or charge (which
delinquency remains uncured for a period of sixty (60) days) by any Owner owning a Lot encumbered by
& mortgage held by the Inetitutional Lender, such uotice (o be given in writing and to be sent Lo the
principal office of such Institutional Lender, or to the place which it may designate m wriling,

SECLION 3. REQUIREMENTS OF INSTITUTIONAL LENDER. Whenever any Institutional
Lender desires to avail itself of the provisions of this Article, it shall furnish written notice thereof to the
Association by CERTIFIED MAIL at the address shown in the Asticles of Incorporation identifying the
Lot or Lots upon which any such Institutional Lender holds any first lien or identifying any Lot or Lots
owned by such Institutional Lender aud such notice shall designate the place to which notices, reports or
information are to be given by the Association to such Institutional Lender.

ARTICLE X
PARTY WALLS

SECTION {, GENERAL RULES OF LAW TO APPLY. Each wall which is built as a part of the
original construction of the homes upon the Properties and placed on the dividing line between Lots shall
constitute a party wall, and, to the extent not inconsistent with the provisions of this Article, the general
rules of law regarding party walls and liability for property damage due to negligence, or wiliful acts or
omissions shall apply thereto,

SECTION 2, REPAIR AND MAINTENANCE. The cost of reasonable repair and maintcnance
of a party wall shall be shared by the Owners who make the use of the wall in proportion to such use.

SECTION 3. DESTRUCTION BY FIRE OR OTHER CAS UALTY. Ifaparty wallis destroyed
or damaged by fire or other casualty, any Owner who has used the wail may restore it, and if the other
Owners thereafter make use of the wall, they shall constitute to the cost of restoration thoreofin propurtion
10 such use without prejudice, however, to the right of any such Owners to call for a larger contribution
from the others under any rule of law regarding liability for negligent or willful acts or omissions,

SECTION 4. WEATHERPROOFING, Notwithstanding any other provision of this Article, an
Owner who by his negligent or wiliful act causes the party wall to be exposed to the ¢lements shall bear
the whole cost of fumishing the necessary protection against such elements and repainng any damage
resulting from such exposure,

SECTION 5. RIGHT TO CONTRIBUTION RUNS WITH LAND. The right of any Owner to
contribution from any other Owner under this Article shall be appurtenant to the land and shall pass to
such Owner's successors in title.

SECTION 6. ARBITRATION. In the event of any dispute arising concerning a party wall, or
under the provisions of this Article, each party shall chioose one arbitrator, and such arbitrators shal]
choose one additional arbitrator, and the decision shall be by a majority of all the arbitratore.
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ARTICLE X}

GENLRAL PROVISIONS

SECTION 1. ENFORCEMENT. The Owmer(s) of eack Lot shall be gaverned by and shall
comply with the provisions ofthis Declaration, the Bylaws of the Association and afl rules and regulations
of the Association adopted pursuant thereto, as any of the same are now constitated or as they may be
amended from time to time. A default by any Owner shall entitle the Association or the Owner(s) of any
of the other Lots to the following relief:

{2) The Association, or any Owner, shall have the right to enforce, by any proceeding at law or
in equity, all testrictions, conditions, covenants, reservations, liens and charges now or hereafter imposed
by the provisions of this Declaration, the Bylaws of the Association and al| rules and regulations of the
Association adopted pursuant thereto. Failure to comply with any of the terms of this Declaration or other
testrictions and regulations contained in the Bylaws of the Association, or which may be adopted pursuant
thereto, shall be grounds for relief including without limitation an action to recover sums due for damages,
injunctive relief, foreclosure of lien, or any combination thereof. The Association shall have the 1 ght to
request that law enforcement, public safety and animal control officers vome on the Properties to facilitate
the enforcement of the laws, codes and ordinances of any governmental authority.

(b) The Association, after notice to the Owner and a reasonable opportunity to be heard, shall have
the right to assess reasonable fines against an Owner for viclations of this Declaration the Bylaws of the
Association ot the Association's published rules and regulations by such Owner, or such Owner’s family,
Buests, invitees and lessecs in an amount ot to exceed $150.00 for each violation, and without firther
hearng, for cach day after the desision that the violation occurs, Such fines shall be deemed to he
assessments ay set forth in Article IV of the Declaration and if not paid within thirty (30) days after notice
and demand therefor, the Association shall be entitled to the remedies set forth in the Declaration for the
enforcement and collection of delinquent assessments.

(¢} The Association, afler notice to the Owner and a reasonable opportunity to be heard, shal}
have the night to suspend privileges or services provided by the Association {except rights of access fo
Lots) for reasonable periods for violations of this Declaration or the Bylaws, Articles or rules and
regulations of the Association. Ifit is decided that a suspension of privileges or services provided by the
Association should be imposed, the suspension may be continued without further hearing until the
violation is cured,

(d} If an Owner is legally responsible for damage inflicted on any Common Elements, the
Association may direct such Owner to tepair such damage, or the Association may itself cause the repairs
to be made and recover damages from the responsible Owner. If damage is (nflicted on any Lot by an
agent of the Association in the scope of the agent’s activities as such agent, the Association is lrable to
repair such damage ur to reimburse the Owner for the cost of repairing such damages. The Association
shall also be liable for any losses to the Owner. When any such claim for damages against an Owner or
the Association is less than or equal to the jurisdictional amount established for small claims by North
Carolina General Statute 7A-210, any aggrieved party may request that a hearing be held before an
adjudicatory panel appointed by the Executive Board of the Association to determine if an Owner is
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responsible for damages to any Cormmon Elements or the Association is responsible for damages to any
Lot. Ifthe Executive Board fails to appoint an adjudicatory panel to licar such matters, such hearings shall
be held before the Executive Board. Such pancl shall uccord to the party charged with causing damages
notice of the charge, opportunity fo be heard and (o present evidence, 2ud notice of the decision. This
panel may assess liability for cach damage incident against each Owner charged or against the Association
not in excess of the jurisdictional amount established for small claims by North Carolina General Statute
7A-210. When the such claim exceeds the jurisdictional amount established for small claims by North
Carolina General Statute 7A-210, hiabulity of any Qwaer charged or the Association shall be determined
as otherwise provided by Jaw. Liabilities of Owners determined by adjudicatory hearing or as otherwise
provided by law shall be assessments secured by lien under Section 47F-3+116 of the Planned Community
Act. Liabilities of the Association detenmined by adjudicatory hearing or as otherwisc provided by law
may be offset by the Owner against sums owing to the Association and if so offset, shall reduce the
amount of any lien of the Association against the Lot at jssue.

(¢) In any proceeding arising because of an alleged default by a Owner, the Association, if
successtul, shall be entitled to recover the costs of the proceeding and such reasonable attomeys' {ees as
may be determined by the Court.

tovenant or condition in the future,

(g) All rights, remedies and pnivileges granted to the Association or the Owners, pursuant to any
terms, provisions, covenants or conditions of the Declaration or other above mentioned documents, shali
be deemed to be cumulative, and the excrcise of any one or more shall not be deemed to constitute an
election of remedies, nor shall it preclude the party thus exercising the same from exercising such other
and additional rights, remedies or privileges as may be available to such party ut law or in equity,

(h) The failure of Declarant to enforce any right, privilege, covenant or condition which may be
granted to it by this Declaration or other above mentioned document shall not constitute a waiver of the
right of Declarant to thercafter enforce such nght, provision, covenant or condition in the future,

SECTION 2. SEVERABILITY. Invalidation of any one of the covenants or restrictions by

judgment or court order shall in no wise affect any other provision which shall remain in full force and
effect. '

SECTION 3. AMENDMENT. The covenante and restrictions of this Declaration shall run and
bind the land for a term of twenty (20) years from the date this Declaration is recorded, afler which time
they shall be automatically extended for successive periods of ten (10) years unless terminated or amended
as hercinafter povided. This Declaration and the planned uxit development hereby created may be
terminated only with the consent of the Owners entitled to cast at least e1ghty percent (80%) of the votes
of each class of Members of the Association; provided, however, during Declarant's Dcvelopment Period,
this Declaration may not be terminated without Declarant's consent, This Declaration and the planned unit
development hereby created may be terminated only with the consent of the Owners entitled to cast at least
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eighty percent (80%) of the votes of each class of Members of the Association; provided, however, during
Declarant's Development Period, this Declaration may not be terminated without Declarant's consent.
This Declaration may be amended only with the affirmative volc of the Members to which at least s1xty-
seven percent (67%) of the votes of the Association are allocated, such vote to include af least fifty-one
percent (51%) of the votes of all Members present, in person or by proxy, and voting at such meeti ng other
than the Declarant, or, if the Executive Board elects not to call meeting of the Members, with the written
consent of the Members entitled to cast at least sixty-seven percent (67%) of the total authorized votes
of all Members of the Association, such conscnt to include the cunsent of the Members entitled to cast
at least fifty-one percent (51%) of the total authorized votes of all Members of the Association other than
Declarant, said consent having been obtained after written notice to al Members of the propnsed
amendment; provided, however, Declarant may unilaterally terminate or restrict any ri ght herein reserved
in favor of Declarant by recording in the Wake County Registry a notice of such termination or restriction:
and provided further, during Declarant's Development Period, no Material Amuendment to this Declaration
shall be effective without Declarant’s consent, no amendment relating to the maintenance or ownership
of any permanent detention or retention pond shall be effective unless reviewed and approved by the
governmental otlice having jurisdiction for watershed protection and no amendment purporting to revoke
or curtail any right herein conferred to Declarant shall be effective unless executed by Declarant. Any
amendment must: (1) be executed on behalf of the Assoctation by its duly authorized officers; {2} contain
an attestation by the officers executing the amendment on behalf of the Assaciation that the requisite
Owner and Declarant approval has been obtained and 1s evidenced by written minutes of the meeting of
the Mcmbers at which the amendment was 2pproved or written acknowledgment( s) signed by the Owners
approving the ameundment and, if required, Declarant, and that such minutes or acknowlcdgments, as the
case may have heen made a part of the Minute Book of the Association; and (3) be properly recorded in
the Wake County Registry. For the purpose of this section, additions to existing property by Declarant
pursuant to Section 4 of this Article shall not constitute an "amendment.” In the event this Declaration
is terminated in accordance with the provisions hereinabove provided, Declarant, for each Lot owned
within the Properties, hereby covenants, and cach Owner for any Lot, by acceptance of a deed therefor,
whether or not it shall be so expressed in such deed, is deemed to covenant and agicc to Ay 4 pro ruala
share of the cost of the maintenance of al} permanent retention or detention ponds.

SECTION 4. ANNEXATION.

{a) Except as provided in Section 3 of Article I with respect to Declarant's right to convey
additional Common Elements to the Association and as provided in Subscction (b) below, additional
residential property and Common Elements may be annexed to the Propertics only with the affiymative
vote of the Members to which at least sixty-seven percent (67%) of the votes of the Association are
allocated, such vote to include at least fifty-one percent (51%) of the votes of all Members present, in
person or by proxy, and voling at such meeting other than the Declaran, or, if the Executive Board clcets
not {o call a meeting of the Members, with the written consent of the Members entitled to cast at least
sixty-seven percent (67%) of the total authorized votes of all Members of the Association, such consent
to include the consent of the Members entitled to cast at least fifty-one percent (51%) of the total
authorized votes of ail Members of the Association other than Declarant, said consent having been
obtained after wrtten notice to all Members of the proposed annexation, provided, however, during any
Development Period, Declarant must also consent to such action.
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(b) All or any portion of the property described on Schedule A, aitached hereto and mcorporated
herein by this reference, together with any property located adjacent to the Properties (the "Additional
Property™) may be annexed by the Declarant without the consent of Members within ten (10) years of ihe
date of this instrument. For the purpose of determining whether property is adjacent to the Properties, the
rights of way of public roads and utilities, as well as rivers and streams, shall he deemed not to separate
otherwise adjacent property. Declarant shall have no obligation of any kind to annex any or all of the
Additional Property and, should Declarant elect to annex al] or any portion of the Additional Property,
Declarant shall have no obligation of any kind to aniex the Additional Property in any particular
sequential order. Should Declarant elect to annex all or any portion of the Additional Property and
accordingly to subject such property to the terms and conditions of this Declaration, with regard to al) or
any past ofthe Additional Property annexed by Declarant, to make such complementary additions and/or
modifications of the covenants agd restrictions contained in this Declaration as may be necessary or
convenient, in the sole Judgment of the Declarant, to reflect he different character, it any, of the added

portion of the Additional Property not annexed by Declarant, Declarant makes no representations with
regard to the use of such property or the exterior appearance, design, size or intended purpose of any
iraprovements now or hereafter erected on such property.

SECTION 5. FHA/VA APPROVAL. During any period of Declarant Control, the following
actions will require (e prior approval of the Federal Housing Administrution or the Department of
Veterans Affairs provided that FHA or VA loans have been obtained to purchase Lots:

(a)  any exwaordinary action of the Association described in Asticle I, Section § of this
Declaration:

(b)  termination of this Declaration or other termination of the planned unit development hereby
created; or

(¢)  anyamendment to this Declaration adding, deleting or modifying any provision regarding
any of the following (each herein referred 10 as a "Material Amendment");

) Assessment basis or assessment liens;

iy  Anymecthodof imposing or determining any charges to be Jevied against individual
unit owners;

(1)  Reserves for maintenance, repair or replacement of Common Elements
improvements;

(iv)  Maintenance obligations:

(v)  Allocation of rights to use Common Elements;
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(vi)  Any scheme of regulation or enforcement of standards for maintenance,
architectural design or exterior appearance of improvements on Lots;

(vi))  Reduction of insurance requirements;
(vil) Restoration or repair of Common Elements Improvements,

(ix}  The addition, annexation or withdrawa) of laud Lo or from the project, except for

the annexation of all or any portion of the Additional Pxoperty as permitted pursuant to Article X1, Section
4b);

(x)  Voting Rights;
{(xt}  Restrictions affecting leasing or sale of a unit; or

(xity  Any provision which is for the express benefit of mortgagees.

SECTION 6. AMPLIFICATION. The Provisions ofthis Declaration are anplified by the Articles
of Incorporation and Bylaws of the Association; but no such amplification shall alter or amend any of the
rights or obligations of the Owners set forth in this Declaration. Declarant intends that the provisions of
this Declaration on the vne hand, and the Articles of Incorporation and Bylaws of the Association on the
otherbe interpreted, construed, and applied to avoid inconsistencies or conflicting results. Ifsuch conflict
necessanly results, however, Declarant intends that the provisions of this Declaration contro) anything
contained in the Articles of Incorporation or Bylaws of the Association.
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