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DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS
FOR
CREEKSIDE AT TRYON VILLAGE

This DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
EASEMENTS FOR CREEKSIDE AT TRYON VILLAGE (this “Declaration™) is made as of
the 30t day of A , 2009, by Pulte Home Corporation, a Michigan corporation
(“Pulte”).

WITNESSETH:

WHEREAS, Pulte is the owner of the real property described on Exhibit A; and

WHEREAS, Pulte desires to subject the real property described on Exhibit A, and
possibly other property, to the provisions of this Declaration to create a residential community.

NOW THEREFORE, Pulte hereby declares that the real property described on Exhibit A
of this Declaration, including any improvements which may be (but are not required to be)
constructed on that property, is subjected to the provisions of this Declaration. Such real
property shall be held, sold, transferred, conveyed, used, occupied, and mortgaged or otherwise
encumbered subject to the covenants, conditions, restrictions, easements, assessments, and liens,
contained in this Declaration. The provisions of this Declaration shall run with the title to the
property now or hereafter subjected to this Declaration. This Declaration shall be binding on ali
Persons having any right, title, or interest in all or any portion of the property now or hereafter
made subject hereto, their respective heirs, legal representatives, successors, successors-in-title,
and assigns and shall inure to the benefit of each and every owner of all or any portion thereof.

ARTICLE L.
DEFINITIONS

The following words, when used in this Declaration (unless the context shall prohibit),
shall have the following meanings:

“Act” is defined as the North Carolina Planned Community Act, as contained in Chapter
47F of the North Carolina General Statutes (or as contained in any successor portion of the North
Carolina General Statutes), as the same exists from time to time. The Act is referred to herein
from time to time as G.S. 47F, with the particular section number following the G.S. 47F
reference (for example, G.S. 47F-1-101). Words and terms used in this Article that are defined
in the Act but not defined in the Code (for example, the term special declarant rights), have the
definition contained in the Act.

“Affiliate” shall mean: (i} any corporation at least fifty percent (50%) of the voting stock
of which ts owned or controlled by the Declarant, and any partnership, joint venture or limited
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liability company in which the Declarant has at least a fifty percent (50%) equity interest or an
interest m at least fifty percent (50%) of the cash flow from such partnership, joint venture or
company; or (ii) any Person owning or controlling at least a fifty percent (50%) equity interest in
Declarant or an interest in at least fifty percent (50%) of the cash flow from Declarant.

“Areas of Common Responsibility” shall mean the Common Area, together with such
other areas, if any, for which the Association has responsibility pursuant to this Declaration, any
recorded plat, other covenants, contracts, or agreements.

“Annexation Declaration” is defined as a document, by whatever name denominated,
that is recorded for the purposes of annexing additional property to this Declaration and causing
such property to be subject to the scheme of covenants, charges, conditions and restrictions
contained in this Declaration and any additional covenants, charges, conditions and restrictions
contained in the Annexation Declaration.

“Association” shall mean Creekside at Tryon Village Homeowners Association, Inc., a
North Carolina nonprofit corporation, its successors and assigns.

“Board of Directors” or “Board” is defined as the board of directors of the Association,
and is the Exccutive board as defined in the Act. The Board is responsible for the management
and administration of the Association as provided for in this Declaration and in the Act.

“Bylaws” shall refer to the Bylaws of the Association.

“Common Area” is defined as real property, together with any improvements situated
thercon, intended for the common use and benefit of Owners and Occupants of the Properties,
however such real property is described on a plat or document recorded in the Registry of Deeds
for the County in which the Community is located. Common Area may be owned or leased by the
Association or it may be owned by another Person with the Association having a right or
easemcent therein.

“Common Expenses” shall mean and refer to the expenditures made by and the financial
liabilitics of the Association, together with any allocations for reserves, including specifically, but
without limitation, all of the following:

(1)  All sums lawfully assessed by the Association against its Members;

(2)  Expenses of the Common Area and administration, inspection and
Maintenance of the Commaon Area;

(3 Expenses classified as Common Expenses under the Act, the Code, or
undcr the provisions of this Declaration or other Governing Documents;

4) Expenses for acquisition, maintenance, repair, restoration, replacement, use
and operation of personal property owned or lcased by the Association for the benefit of
the Members;
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%) Premiums for property, liability or such other insurance premiums as this
Declaration or other Governing Documents may require the Association to purchase;

(6)  Ad valorem taxes and public assessment and charges lawfully levied against
any Common Area owned 1n fee simple by the Association;

)] Fees or charges for utilities used in connection with the Common Area;

(8) Any unpaid Association assessment following the foreclosure of a first
mortgage or first deed of trust or an assessment licn;

(9) Allocations to reserve funds;
(10)  Fees for services engaged by the Association;

(11) Costs and expenses for which the Association is obligated under any
casement agreement or other agreement serving or encumbering all or portions of the
Community;

(12) Costs and expenses rclated to the responsibilities of the owner of the
Townhome Tract as set out in the Tryon Village Declaration.

(13)  Financial obligations of the Association or financial obligations of Members
with respect to which the Association has responsibility for collection and payment; and

(14) Expenses incurred by the Association in performing its functions and
providing services, including operating, managemecnt, enforcement and administrative
eXpenscs.

“Community” and/or “Properties” shall mean the rcal property and interests described
on Exhibit A and such additions to that property as may be made by Declarant or by the
Association pursuant to this Declaration.

“Community Standard” shall mean the standard of conduct, maintcnance, or other
activity gencrally prevailing in the Community. Such standard may be more specifically
detcrmined by the Board of Directors of the Association. Such detcrmination must be consistent
with the Community Standard originally established by the Declarant.

“Declarant” shall mean and refer to Pulte Home Corporation, a Michigan corporation, as
well as its successors and assigns pursuant to an express assignment or conveyance of any special
Declarant rights hereunder to such successor or assign, all of which rights, including Declarant’s
voting, easement and development rights, shall be assignable and may be apportioned on a lot-by-
lot basis. Any such assignment shall be recorded in the office of the Register of Deeds of the
county in which the Community is located.

“Declarant’s Development Period” shall mean and refer to the period of time
commencing on the date this Declaration is recorded in the Registry of Deeds for the County in
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which the Community is located, and continuing until the later of: (1) one (1) ycar after Declarant
shall cease to own any property within the Community; or (i1} for so long as Declarant shall have
the unilateral right to subject additional property to this Declaration.

“Declaration” shall include this Declaration of Covenants, Conditions, Restrictions and
Easements for Creekside at Tryon Village, as the same may be supplemented or amended
pursuant to any Annexation Declaration or any amendment to this Declaration in accordance with
its terms.

“General Common Expenses” shall mean and refer to all of the Common Expenses other
than the Townhome Common Expenses.

“Lot” shall mean and refer to any lot or any scparately numbered portion of the Properties
shown on any now or subsequently recorded subdivision plat of the Properties intended for use or
uscd as a site for any single-family attached or detached dwelling, patio (zero lot line) home,
townhome or condominium unit and shall include any improvements constructed thereon and
“Lots” shall refer to all or any referenced subset of such lots collectively, and may include one or
more of the Lots. Declarant hereby reserves the right to reconfigure, from time to time and
without the consent of any other Owner or the Members of the Association, the boundaries of any
Lot or Lots owned by Dcclarant or an Affiliate, as the case may be, and to thereby create
additional Lots, eliminatc ¢xisting Lots or create additional Common Area. [f Declarant elects to
exercise its right to revisc the boundaries of one or more Lots owned by Declarant, Declarant
shall record a revised plat of the affected Lot or Lots. Upon the recording by Declarant of such a
revised plat, cach lot shown on the previously recorded plat or plats, the boundaries of which are
revised by the revised plat, shall cease to be a “Lot” as defined in this Declaration and cach newly
configured lot shown on the revised plat shall be a “Lot” as defined in this Declaration,

“Mortgage” means any mortgage, security deed, deed of trust, or similar instruments used
for the purpose of encumbering real property in the Community as secunty for the payment or
satisfaction of an obligation.

“Mortgagee” shall mean the holder of a Mortgage.

“Occupant” shall mean any Person occupying all or any portion of a Lot or other
property located within the Community for any period of time, regardless of whether such Person
is a tenant or the Owner of such property.

“Owner” shall mecan the record owner, whether one or more Persons, of the fee simple
title to any Lot located within the Community, excluding any Person holding such interest merely
as security for the performance or satisfaction of any obligation, and “Owners” shall refer to all
or any referenced subset of such owners.

“Person” mecans a natural person, corporation, joint venture, partnership (general or
limited), association, trust, or other legal entity.

(592220, ARC.21473.T24772 | 4
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“Tryon Village Declaration” mcans that Operating and Easement Agreement and
Declaration of Covenants for Tryon Village recorded in Book 11416, page 1933 Wake County
Registry and that First Amendment to the Operating and Eascment Agreement and Declaration of
Covenants for Tryon Village recorded in Book 12599, page 288 Wake County Registry.

ARTICLE 1L
PROPERTY SUBJECT TO THIS DECLARATION

Section 1. Property Subject To This Declaration. The real property which is
subject to the covenants and restrictions contained in this Declaration is the recal property
described in Exhibit A.

Section 2. Other Property. Only the real property described in Section | of this
Article is made subjcct to this Declaration. However, Declarant may subject all or portions of the
additional real property described in Article 1X, Section 1 hereof by recording one or more
Annexation Dcclarations.

ARTICLE 11L.
ASSOCIATION MEMBERSHIP AND VOTING RIGHTS

Section 1. Classes of Membership. The Association shall have two classes of voting
membership:

Class A: The Class A Members shall be every Person who or which is a record
owner of a fec or undivided fee interest in any Lot which is subject by covenants of record
to asscssment by the Association, except for Declarant or any Affiliate, during any Period
of Declarant Control. The foregoing is not intended to include Persons that hold an
interest in a Lot merely as sccurity for the performance of an obligation. Class A
Members shall be entitled to one (1) vote for cach Lot owned. When more than one
Person holds an interest in any Lot, all such Persons shall be Members, but such Members
collectively shall not be entitled to cast more than one (1) vote with respect to such Lot.

Class B: Declarant shall be the Class B Member and Declarant shall be entitled to
three (3) votcs for cach Lot that is owned by Declarant and/or any Affiliate. The Class B
membership shall cease and be converted to Class A membership at such time as Declarant
no longer has the right to appoint the members of the Board of the Association pursuant
to the provisions of Section 2 of this Article.

Section 2. Directors Appointed by Declarant. The Declarant shall have the right to
appoint or remove any mcmber or members of the Board or any officer or officers of the
Association until such time as the first of the following cvents shall occur: (a) ten (10) years from
the date the Declaration was recorded; (b) the date on which 90% of the lots developed or to be
developed as part of the Community (including all present and future phases) pursuant to
devclopment plans maintained by the Declarant, as such plans may be revised and amended from
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time-to-time, have been conveyed to Persons other than Declarant; or (c) the surrender by
Declarant in writing of the authority to appoint and remove dircctors and officers of the
Association. Each Owner, by acceptance of a dced to or other conveyance of a Lot, vests in
Declarant such authority to appoint and remove directors and officers of the Association. The
directors sclected by the Declarant need not be Owners or residents in the Community.

Section 3. Directors Elected by the Members. Following the expiration of the
period during which Declarant shall have the right to appoint and remove Directors as set forth in
Section 2 above, the Directors of the Association shall be elected by the Owners in accordance
with the terms of this Declaration and the Articles and Bylaws of the Association. The initial
Board of Dircctors elected by the Members of the Association shall consist of three (3), five (5)
or scven (7) members, as determined by the Board in accordance with the Bylaws of the
Association. The Directors selected by the Members of the Association shall be elected at the
Annual Meceting of the Association as provided by the Bylaws of the Association, and at lcast a
majority of the Directors shall bc Members of the Association or employces, officers, directors,
sharcholders, partners or members of a corporate, partnership or company Member of the
Association,

Section 4, Rights and Obligations of the Association under the Tryon Village
Declaration, The Association shall assume the rights and obligations of the Owner of the
Townhome Tract pursuant to the Tryon Village Declaration.

ARTICLE 1V,
ASSESSMENTS

Section 1. Obligation for Assessments. FEach Owner, by execution of this
Declaration or by acceptance of a deed or other instrument conveying title to a Lot, whether or
not it shall be so expressed therein, is deemed to consent and agree to pay to the Association (or
to any Person who may be designated by the Association to collect such monies) all asscssments
and other charges required by this Declaration, including the following: (1) annual assessments;
(2) townhome assessments, (3) working capital assessments; (4) special assessments; (5) fines for
violations of the provisions of this Declaration or the Articles, Bylaws, rules and regulations or
architectural guidelines of the Association or asscssments levied against Owners for misuse and
damage to the Common Arcas by the Owners or their family members, tenants, agents,
contractors and guests; (6) individual assessments for any expense under the Code or this
Declaration which the Association becomes obligated to pay and pays on behalf of an Owner;
(7) latc payment charges, interest on unpaid assessments, costs of collection, including without
limitation, court costs, service charges, and attorncy’s fees as provided in the Act, and charges for
dishonored checks; all as established by the Board from time to time; and (8) all other assessments
and charges imposed or allowed to be imposed by this Declaration.

Section 2. Purpose of Assessments. The annual assessment primarily is for the
purpose of funding the General Common Expenses of the Association (the Common Expenses of
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the Association exclusive of the Townhome Common Expenses), in accordance with the budget
for the fiscal ycar to which it applics, although such assessments may be used for payment of any
General Common Expenses as determined by the Board.

Section 3.  Amount of Assessments; Budgets. The Association is at all times
empowered to levy assessments against the Lots and the Owners of Lots within the Properties for
the payment of Common Expenses. The Board of Directors shall adopt a proposed budgct for
the Association at Icast annually. The proposed budget shall identify General Common Expenses.

Based on the proposed budget the Board of Directors shall establish the amount of annual
assessment to be levied against each Lot by dividing the budgeted amount of the General
Common Expenses by the number of Lots subject to assessment hereunder.

Within thirty (30) days after the adoption of the proposed budget, the Board of Dircctors
shall send a copy of the proposed budget to the Members and shall give written notice to the
Members of a meeting of the Members to consider ratification of the budget, such meeting to be
held not sooner than ten (10) days nor more than sixty (60} days after the mailing of such notice.
Such meeting may, but need not be, combined with the annual meeting of the Members. There
shall be no requirement that a quorum be present to vote on ratification of the budget (although a
quorum must be present to vote on other matters). That portion of the budget itemizing General
Common Expenses and establishing annual assessments shall be deemed ratified unless at that
meeting the Members entitled to cast at cighty percent (80%) of the votes of the entire
membership vote to reject that portion of the budget; provided, however, if the amount of the
annual assessment reflected in the budget excecds the basc annual assessment in effect for that
fiscal year of the Association (established as provided below), that portion of such budgct may be
rejected by a vote of the Members at the meeting entitled to cast at least a majority of the votes of
the Association. If any proposed budget, or portion thereof, is rejected by the Members in
accordance with the provisions of this Section 3, the budget, or portion thereof, as the case may
be, last ratified by the Members shall be continued until such time as the Members ratify a
subsequent budget, or portion thereof, proposcd by the Board.

Until December 31 of the year of the conveyance of the first Lot to an Owner other than
Declarant or an Affiliate, the base annual asscssment shall be One Thousand Seventy Four and
no/100 Dollars (§1,074.00). The base annual assessment for each subsequent fiscal year for
purposes of voting percentages to ratify the budget shall be 115% of thc amount of the base
annual assessment or townhome assessment, as the case may be, for the immediately preceding
fiscal year.

Section 4. Effect of Non-Payment; Remedies. No Owner shall be exempt from
liability for any asscssment provided for herein for reason of non-use of the: Common Area or
such Owner’s Lot, or abandonment or leasing of such Owner’s Lot, or unavailability of the use or
enjoyment of the Common Arca. All asscssments and other charges shall be established and
collected as provided in this Declaration. All assessments and other charges remaining unpaid for
thirty (30) days or longer, together with late charges, interest, and the costs of collection thercof,
including attorney’s fees, shall be a charge on the Owner’s Lot as provided in G.S. 47F-3-116 of
the Act and, upon filing of a claim of lien in the office of the clerk of superior court of the county
in which the Lot is located in the manner provided in G.S. 47F-3-116(g), shall be a continuing lien

{592229.ARC.21473.T24772 ) 7



BK013514PG 02362

upon the Lot against which such assessment is made until paid in full. The lien may be foreclosed
by the Association in any manner permitted under the Act or by law. When the holder of a first
mortgage or first decd of trust of record or other purchaser of a Lot who obtains title to the Lot
as a result of a forcclosure of a first mortgage or first deed of trust, such purchaser and its heirs,
successors, and assigns shall not be liable for the asscssments and other charges against such Lot
which became due pnor to the acquisition of title to such Lot by such purchaser. Each
assessment and other charges due hereunder, together with late charges, interest, the costs of
collection thereof, including attorney’s fees, shall also be the personal obligation or corporate
obligation of each Person who was Owner of the Lot at the time when the assessment or other
charge first became due and payable and may be collected by appropriate action at law. [f more
than one Person held an ownership interest in the Lot at the time the asscssment or other charge
first became due, then each Person shall be both jointly and severally liable. An Owner’s personal
obligation for payment of such assessments and other charges shall not become the personal
obligation of a subsequent Owner uniess expressly assumed by the subsequent Owner, although
the lien shall continue against the Lot until the amounts due are paid.

Section S. Supplementary Budgets. The ratification of a budget for a specified
period of time shall not preclude the adoption of a modified budget by the Board at any time to
address increases in Common Expenses or unforeseen or unexpected Common Expenses. Any
such budget must be ratified pursuant to the provisions Scction 3 of this Article.

Section 6. Certificate of Payment. The Association shall, within ten (10} business
days after recciving a written request, furnish a certificate signed by an officer of the Association
sctting forth whether the assessments, other charges, and fines on a specificd Lot have been paid.
A properly executed certificate shall be binding upon the Association, the Board, and the Owner
as of the date of issuance. The Board shall have the right to impose a reasonable charge for
providing this certificate.

Section 7. Special Assessments. In addition to the other asscssments authorized by
this Declaration, the Association may levy special assessments from time to time.  Special
asscssments must be approved by the Members entitled to cast at least two-thirds (2/3) of the
votes of the Association at a meeting of the Members of the Association duly called for the
purpose, among others, of voting on the special assessment. Special assessments shall be paid as
dctermined by the Board, and the Board may permit special assessments to be paid in instaliments
cxtending beyond the fiscal year in which the special assessment is imposed. Any Special
Asscssment shall be assesscd against all Lots in the same proportions as the Shared Budgeted
Expenditures.

Section 8. No Setoff or Deduction. No Owner may waive or otherwise cxempt
himself from liability for the assessments provided for in this Declaration. No setoff, diminution,
or abatement of any assessment shall be claimed or allowed by rcason of any alleged failure of the
Association to take some action, for inconvenience or discomfort arising from the making of
repairs or improvements which are the responsibility of the Association, or from any action taken
by the Association to comply with any law, ordinance, or with any order or directive of any
municipal or other governmental authority. The obligation to pay assessments 1s a separate and
independent covenant on the part of each Owner and is not subject to setoff.
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Section 9. Application of Payments. All payments shall be applicd first to costs,
then to late charges, then to interest, and then to delinquent assessments.

Section 10. Date of Commencement of Assessments. As to each Lot, assessments
shall start on the date of the conveyance of the Lot to a Person other than Declarant. The first
annual assessment shall be adjusted according to the number of days then remaining in that fiscal
year.

Section 11.  Individual Assessment. Pursuant to this Section, the Board shall have the
power to levy individual asscssments for the following Association expenses:

(a) Expenses of the Association which benefit less than all of the Lots may be
individually assessed cquitably among all of the Lots which are benefited according to the
benefit received; and

(b) Expenses of the Association which benefit all Lots, but which do not
provide an equal benefit to all Lots, may be assessed cquitably among all Lots according
to the benefit reccived.

Failure of the Board to exercise its authority under this Section shall not be grounds for any action
against the Association or the Board of Directors and shall not constitute a waiver of the Board’s
right to exercise its authority under this Section in the future.

ARTICLE V.
MAINTENANCE & CONVEYANCE OF COMMON AREA
TO ASSOCIATION
Section 1. Association’s Responsibility. The Association shall maintain in good

repair all Areas of Common Responsibility, as follows:

(a) The Association shall maintain, repair, and rcplace all landscaping and
improvements situated on the Common Area. The Association shall also maintain, repair
and replace all entry features (including the expenses for water and electricity, 1f any,
provided to all such cntry featurcs); operate and maintain street lights (if not maintained
and operated by a governmental entity) for the Community, all retaining walls installed by
Declarant or the Association within the Community and all storm water facilitics and
easements serving the Community.

(b) The Association shall maintain the landscaping located on the Lots as
follows: cutting of grass and trimming of trees, shrubs, hedges and bushes, from time to
time as necessary or appropriate as determined in the Board’s sole discretion. Owners of
Lots may replace any dead or discased tree, shrub, hedge, bush or other plantings with the
same or similar planting, but otherwise shall not alter such landscaping or landscaping
equipment, and shall not interfere with the Association’s landscaping activities. Should
any landscaping be installed by an Owner or Occupant of a Lot, the Association shall have
no responsibility to maintain such landscaping or have any liability for damage to such
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landscaping which may occur in the coursc of performing any maintenance or repair
required or permittcd by the Association under this Declaration. In addition, the
Association shall not be required to perform any such services with respect to any portion
of a Lot that is part of a fenced or otherwise enclosed privacy area.

(c) The Association shall have the right, but not the obligation, to maintain
other property not owned by the Association, within or serving the Community, including
the Lots and improvements thereon, wherc the Board has determined that such
maintenance would benefit the Owners.

(e) The Association shall have the right, but not the obligation, from time 1o
time, as determined by the Board in its sole discretion, to make reasonable modifications
to the scope of the services to be provided by the Association.

(f) The Association shall not be liable to any Owner, or any Owner’s
Occupant, guest, or family member for any damage or injury caused in whole or in part by
the Association’s failure to discharge its responsibilitics. No diminution or abatement of
assessments shall be claimed or allowed by rcason of an alleged failure of the Association
to take some action or perform some function required to be taken or discomfort arising
from the making of repairs or improvements which are the responsibility of the
Association. The Association shall repair incidental damage to any Lot resulting from
performance of work which is the responsibility of the Association.

(g) In the event that the Association determines that the need for maintenance,
repair, or replacement of property that is to be maintained, rcpaired or replaced by the
Association in accordance with the terms of this Declaration is caused through the willful
or negligent act of an Owner, or the family, guests, lessees, or invitees of any Owner, and
is not covered or paid for by insurance maintained by or on behalf of the Association, in
whole or in part, then the Association may perform such maintenance, repair, or
replacement at such Owner’s solc cost and cxpense, and assess all costs thercof as an
individual assessment against such Owner and such Owner’s Lot; provided, however,
during Declarant’s Development Period, any such action by the Association shall require
the Dcclarant’s prior written consent. Such Owner may request a hearing by the Board of
Directors, or an adjudicatory pancl appointed by the Board, to determine responsibility for
the damages if thc monetary amounts involved are less than or equal to the jurisdictional
amount established for small claims under North Carolina taw. The hearing shall afford
notice of the charge to the Owner, an opportunity for the Owner to be heard and to
present cvidence, and a notice of decision by the Board. The Board of Directors or its
appointecs may not assess liability in an amount in excess of the jurisdictional amount
established for small claims under North Carolina law.

(h) The maintenance shall be performed consistent with the Community
Standard.
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Section 2. Owner’s Responsibility. Except as provided in Article V, Section 1
above, all maintenance of the Lot and all structures, parking areas, landscaping, and other
improvements thereon shall be the sole responsibility of the Owner thereof, either directly or
through a Sccondary Association of which such Owner is a Member. Each Lot shall be
maintained in a manner consistent with the Community Standard and this Declaration. In the
event that the Board determines that any Owner has failed or refused to discharge properly any of
such Owner’s obligations with regard to thc maintenance, repair, or replacement of items for
which such Owner is responsible, the Association may perform such maintenance, repair, or
replacement for the Owner at the cxpense of the Owner. Except in an emergency situation, the
Association shall give thc Owner written notice of the Association’s intent to provide such
nceessary maintenance, repair, or replacement.  The notice shall set forth with reasonable
particularity the maintenance, repairs, or replacement deemed necessary. The Owner shall have
ten (10) days after receipt of such notice within which to complete such maintenance, repair, or
replacement, or, in thc cvent that such maintenance, repair, or replacement is not capable of
completion within a ten (10) day period, to commence such work which shall be completed within
a rcasonable time. If any Owner doces not comply with the provisions hereof, the Association may
provide any such maintcnance, repair, or replacement at such Owner’s sole cost and expense, and
all costs shall be an asscssment levied against the Owner and a lien on such Owner’s Lot in
accordance with the provisions of Article IV hereof.

Section 3. Conveyance of Common Area and Personal Property by Declarant to
Association. The Declarant may convey to the Association any improved or unimproved real
property, leaschold, eascment, or other property interest located within or adjacent to the
Community. Such conveyance shall be accepted by the Association, and the property shall
thercafter be Common Area to be maintained by the Association for the benefit of all or a part of
its members. In addition, any Seccondary Association, with the consent of Declarant during
Declarant’s Development Period, and thereafter with the consent of the Association, in the
discretion of its Board, may convey additional property to the Association. The Association shall
accept any such conveyance of property and thereafter such property shall be held and maintained
by the Association as Common Arca to be maintained by the Association for the benefit of all or a
part of its members. Declarant shall not be required to make any improvements whatsoever to
property to be conveyed and accepted pursuant to this Section. Declarant in recording any plat of
the Propertics may identify thercon certain areas of land as “Open Space,” “Common Arca,”
“Common Property,” “Common Open Space™ or similar designation. Such designated properties,
unless otherwise expressly provided, are expressly not dedicated to the public, but are intended to
be conveyed by Declarant to the Association as Common Area. Declarant, however, reserves the
right to reconfigure, in accordance with any applicable local governmental ordinances and
regulations, all or any portion of such arcas and all or any one or more of the Lots shown on any
recorded subdivision plat at any time prior to the conveyance of such property by recording a
revised subdivision plat of the property and thereby increase or decreasc the arca of any “Open
Space,” “Common Area,” “Common Property,” or similarly designated property and/or increase
or decrease the number or size of the Lots shown thercon. Any “Open Space,” “Common Area,”
“Common Property,” or similarly designated property conveyed to the Association shall be
conveyed subject to all casements and restrictions then of record, including all easements and
restrictions hercin rescrved and established, and the recording of a plat showing such arcas shall
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not limit the rights of Decclarant to further restrict such property and to grant and convey
casements on, over or upon such property, prior to its conveyance to the Association, or
otherwise in accordance with the terms of this Declaration. Declarant may convey to the
Association any personal property to be used by the Association in connection with Common
Arca or any scrvices to be provided by the Association pursuant to this Declaration. Such
conveyance shall be accepted by the Association and the costs of maintaining such property shall
be a Common Expense.

ARTICLE V1.
USE RESTRICTIONS AND RULES

Section 1. General. This Article sets out certain usc restrictions that must be
complied with by all Owners and Occupants. These usc restrictions may only be amended as
provided in this Declaration. In addition to the restrictions and rules set out hercin, the Property
shall be subject to the restrictions and rules established in the Tryon Viltage Declaration.

Section 2. Residential Use, Except as othcrwise herein provided with respect to
(i) the use of portions of the Properties as sales offices, construction offices and/or model homes
and (ii) the maintenance of offices or home businesses, all Lots shall be used for residential
purposes exclusively, and no portion of the Properties shall be used except for residential
purposes and uses ancillary thereto, including rccreational, park and street purposes.
Notwithstanding the foregoing restrictions, the Declarant, during Declarant’s Development
Pcriod, shall have the right to operate and maintain one or more sales offices, construction offices
and model homes within the Community. In addition, notwithstanding the foregoing restrictions,
an Owner may maintain an office or home business on such Owner’s Lot or in any dwelling or
other improvement located on the Lot only if: (i} such office or home business is operated by the
Owner or a member of thc Owner’s houschold residing on the Lot, or by Owner’s tenant residing
on the Lot; (i1) there are no displays or signs indicating that the Lot or improvement is being used
other than as a residence; (iii) such office or business does not generate significant traffic or
parking usagc (as determined from time to time in the sole discretion of the Board) by clients,
customers or other Persons; (iv) no cquipment or other items related to the office or business are
stored, parked or otherwise kept on such Owner’s Lot outside of the dwelling or other enclosure
approved by the Architectural Review Committee; (v) such Owner has obtained from all
applicable local governmental authorities, and maintains in effect, all required approvals for such
usc; (vi) the activity is consistent with the residential nature of the Properties and complies with
all applicable federal, state and local laws and ordinances; (vii} no person is employed in such
office or home business except for the Owner or the members of the Owner’s houschold residing
on the Lot or the Owner’s tenant residing on the Lot and (viii) the Owner has obtained prior
written approval from the Board and thereafter registers annually with the Association as long as
the operation of the homc business continues. As a condition to such use, the Board may requirc
the Owner to pay any increase in the rate of insurance, trash removal, utilities or other costs for
the Association or other Owners which result from such use. Garage sales, yard sales and similar
activitics shall be conducted only in accordance with ali applicable federal, statc and local laws
and ordinances and the rules and regulations, if any, adopted by the Board.
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Section 3. Architectural Standards. No exterior construction, alteration, addition,
or ercction of any nature whatsoever shall be commenced or placed upon any part of the
Community, except such as is instalted by the Declarant, or as is approved in accordance with this
Scction, or as is otherwise expressly permitted herein. Except for improvements installed by the
Declarant, no exterior construction, addition, erection, or alteration shall be made unless and until
plans and speccifications showing at least the nature, kind, shape, height, materials, and location
shall have been submitted in writing to and approved by an Architectural Review Committee to be
cstablished by the Board.

(a) The Board may employ architects, engineers, or other Persons as it deems
necessary 10 enable the Architectural Review Committee to perform its review.

(b) The Architectural Review Committee may, from time to time, delegate any
of its rights or responsibilitics hercunder to one (1) or more duly licensed architects or
other qualified Persons, which shall have full authority to act on behalf of the committee
for all matters delegated.

(c) Written design guidelines and procedures may be promulgated for the
exercise of this review, which guidelines may provide for a review fee.

(d) During Declarant’s Development Period, the Declarant shall have the right
to appoint all members of the Architectural Review Committee. Upon the expiration or
carlier surrender in writing of such right, the Board shall appoint the members of the
Architectural Review Committee.

(e) If the Architectural Review Committee fails to approve or to disapprove
submitted plans and spccifications within sixty (60) days after the plans and specifications
have been submitted to it, approval will not be required, and this Section will be deemed
to have been fully complied with. As a condition of approval under this Section, cach
Owner, on behalf of such Owner and such Owner’s successors-in-interest, shall assume all
responsibilities for maintenance, repair, replacement, and insurance to and on any change,
modification, addition, or alteration. In the discretion of the Architectural Review
Committee, an Owner may be made to verify such condition of approval by a recordable
written instrument acknowledged by such Owner on behalf of such Owner and such
Owner’s successors-in-interest.  The Architectural Review Committee shall be the sole
arbiter of such plans and may withhold approval for any reason, including purely acsthetic
considerations, and it shall be entitled to stop any construction commenced in violation of
these restrictions. Any member of the Board or its representatives shall have the right,
during reasonable hours and after reasonable notice, to enter upon any property to inspect
for the purpose of ascertaining whether or not these Persons shall not be deemed guilty of
trespass by reason of such entry. In addition to any other remedics available to the
Association, in the event of noncompliance with this Section, the Board may, as provided
in this Declaration, record in the appropriate land records a notice of violation naming the
violating Owner.
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() Plans and specifications arc not approved for engineering or structural
design or quality of materials, and by approving such plans and specifications neither the
Architectural Review Committee, the members thereof, nor the Association assumes
liability or responsibility therefor, nor for any defect in any structure constructed from
such plans and spccifications. Neither Declarant, the Association, the Architectural
Review Committee, the Board, nor the officers, directors, members, cmployees, and
agents of any of them shall be liable in damages to anyonc submitting plans and
specifications to any of them for approval, or to any owner of property affected by these
restrictions by reason of mistake in judgment, negligence, or nonfeasance arising out of or
in connection with the approval or disapproval or failure to approve or disapprove any
such plans or specifications. Every Person who submits plans or specifications and every
Owner agrees that such Person or Owner will not bring any action or suit against
Declarant, the Association, the Architectural Review Committee, the Board, or the
officers, dircctors, members, employees, and agents of any board, or thc officers,
directors, members, employees, and agents of any of them to recover any damages and
hereby releases, remises, quitclaims, and covenants not to sue for all claims, demands, and
causes of action arising out of or in connection with any judgment, negligence, or
nonfecasance and hereby waives the provisions of any law which provides that a general
release does not extend to claims, demands, and causes of action not known at the time
the relcasc is given.

Section 4. Signs. No sign of any kind shall be displayed to the public view on any
portion of the Properties except for signs which are approved by Declarant, during Declarant’s
Development Period, and thereafter, by the Board, and any of the following: (1) signs advertising a
Lot for sale or rent by an Owner other than Declarant, provided that only one (1) such sign may
be displayed with respect to any given Lot that is for sale or rent, that the sign is not larger than
six (6) square feet, and that it is displayed inside the window of the dwelling located on such Lot;
(i1) signs advertising Declarant during the construction and/or sales period; and signs advertising
any portion of the Properties for sale or rent by Declarant; (iii) signs erected by or on behalf of
Declarant, during Dcclarant’s Development Period, and thereafter, by or on behalf of the
Association identifying the subdivision namec of the Propertics or of a phasc, section or
subdivision within thc Community, or the number or street address of a Lot or Dwelling, or
directing Persons as to the location of certain portions of the Propertics; (iv) signs crected by or
on behalf of Declarant, during Declarant’s Development Period, and thereafter, by or on behalf of
the Association identifying any portion of the Common Area; and (v) signs required by any
applicable governmental authority or a utility provider. All signs maintained on any portion of the
Properties must comply with all applicable federal, statc and local laws and ordinances.

Section 5. Vehicles. The term “vehicles,” as used herein, shall include, without
limitation, motorhomes, boats, trailers, motorcycles, minibikes, scooters, go-carts, trucks,
campers, buses, vans, and automobiles.

The following provisions shall govern the use, parking and storage of Vehicles within the
Community:
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(a) Vehicles owned, leased or operated by an Owner or an Occupant or such
Owner’s or Occupant’s tenant, guest, family member or other invitee shall be parked only
in the garage or driveway serving the Lot, or in such other paved arcas as havc been
designated by the Board of Directors for parking vehicles. A maximum of two (2)
vehicles may be parked outside the garage on any paved area, if any, of a Lot. On-street
parking in the Community shall be as determined by the Board of Directors in accordance
with this Declaration and shall be subject to such conditions as may be imposed by, the
Board of Directors. No garage shall be cnclosed, modified or otherwise used so as to
reduce its capacity for parking vchicles below the capacity existing at the time of
completion of construction of the initial improvements on the Lot, unless approved by the
Architectural Review Committee.

(b) Commercial vehicles, vehicles with commercial writing on their exteriors,
vehicles primarily used or designed for commercial purposes, tractors, mobile homes,
recrcational vehicles, trailers (either with or without wheels), campers, camper trailers,
boats and other watercraft, and boat trailers shall be prohibited on the Properties, unless
completely enclosed in a garage and not visible from adjacent Lots or Common Area
property. Stored vehicles which are either obviously inoperable or do not have current
operating licenses, license plates or permits, shall not be permitted on the Properties
except within enclosed garages. Vchicles that become inoperable while on the Properties
must be removed from the Properties or stored completely enclosed in a garage within
seventy-two (72) hours of becoming inoperable. For purposes of this Section, a vehicle
shall be considered “stored” if it is put up on blocks or covered with a tarpaulin and
remains on blocks or so covered for seventy-two (72) consecutive hours without the prior
approval of the Board. Notwithstanding the foregoing, service and delivery vehicles may
be parked in the Propertics during daylight hours for such periods of time as is rcasonably
necessary to provide service or to make a delivery to a Lot or the Common Areas. Any
vehicle parked in violation of this Scction or parking rules promulgated by the Board may
be towed in accordance with the Bylaw or Rules and Regulations adopted by the Board.

(c) Garage doors shall be kept closed at all times, except during times of
ingress and egress from the garage.

Section 6. Off Road. No motorized vehicles shall be permitted on pathways or
unpaved Common Area except for public safety vehicles and vehicles authorized by the Board.

Section 7. Leasing. Except as otherwisc hercin provided, Lots may be leased for
residential purposes. All leases shall have a minimum term of at least twelve (12) months. All
leases shall require, without limitation, that the tenant acknowledge receipt of a copy of the
Declaration, Bylaws, use restrictions, and rules and regulations of the Association. The lcase shall
also obligate the tenant to comply with the foregoing and shall provide that in the event of
noncompliance, the Board, in addition to any other remedics available to it, may evict the tenant
on behalf of the Owner and specifically assess all costs associated therewith against the Owner
and the Owner’s Lot in accordance with the provisions of Article I'V.
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Section 8. Occupants Bound. All provisions of the Declaration, Bylaws, and of any
rules and regulations, use restrictions, or design guidelines promulgated pursuant thereto which
govern the conduct of Owners and which provide for sanctions against Owners shall also apply to
all Occupants even though Occupants are not specifically mentioned. Fines may be levied against
Owners or Occupants. If a fine is first levied against an Occupant and is not timely paid, the fine
may then be levied and assessed against the Owner and secured with a lien against such Owner’s
Lot in accordance with the provisions of Article IV.

Section 9. Animals and Pets. No animals, livestock, or poultry of any kind shall be
raised, bred, or kept on any portion of the Propertics, except that dogs, cats, or other usual and
common houschold pets, may be kept by the Owner(s) or Occupants of Lots, so long as such pets
are kept in compliance with requirement of law applicable to such animal and any rules and
regulations promulgated in accordance with the authority herein conferred on Declarant or the
Association. No pets shall be kept, bred or maintained for any commercial purpose. All pet
animals must be sccured by a leash or lead and under the control of a responsible person and
obedient to that person’s command at any time they are permitted outside a residence on the Lot
or Common Area. Each Owner shall be absolutely liable to cach and all remaining Owners, their
families, guests, and invitees and to the Association, for any and all damage to person or property
causcd by any such pet brought upon or kept on the Propertics by such Owner or by such
Owner’s family, guests, or invitees. The Board of Directors, with the approval of Declarant
during Declarant’s Development Period, shall have the power to adopt, publish, amend and
enforce rules and regulations governing the keeping of pets on the Propertics and to establish
penalties for the infraction thereof, to the extent such rules and regulations do not conflict with
this provision. Such rules and regulations may place reasonable limits on the number and/or size
of pets that may be kept by the Owner(s) and Occupants of each Lot.

Section 10.  Nuisance. It shall be the responsibility of cach Owner and Occupant to
prevent the development of any unclean, unheaithy, unsightly, or unkempt condition on such
Owner’s or Occupant’s property. No property within the Community shall be used, in whole or
in part, for the storage of any property or thing that will causc such Lot to appear to be in an
unclean or untidy condition or that will be obnoxious to the eye; nor shall any substance, thing, or
matcrial be kept that will emit foul or obnoxious odors or that will cause any noise or other
condition that will or might disturb the peace, quiet, safety, comfort, or serenity of the Occupants
of surrounding property. No noxious or offensive activity shall be carried on within the
Community, nor shall anything be done tending to cause embarrassment, discomfort, annoyance,
or nuisance to any Person using any property within the Community. There shall not be
maintained any plants or animals or device or thing of any sort whosc activities or existence in any
way is noxious, dangerous, unsightly, unpleasant, or of a naturc as may diminish or destroy the
cnjoyment of the community. Without limiting the generality of the foregoing, no speaker, hom,
whistle, siren, bell, amplifier, or other sound device, except such devices as may be used
exclusively for security purposes or as approved by the Architectural Review Committee, shall be
located, installed, or maintained upon the exterior of any Lot unless required by law.

Section 11.  Unsightly or Unkempt Conditions. The pursuit of hobbies or other
activities, including, without limitation, the assembly and disassembly of motor vehicles and other
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mechanical devices, which might tend to cause disorderly, unsightly, or unkempt conditions, shall
not be pursued or undertaken in any part of the Community.

Section 12. Antennas. No satcllite dishes, antennas, and similar devices for the
transmission of television, radio, satellite, or other signals of any kind shall be placed, allowed, or
maintained within the Community, except that Declarant and the Association shall have the right,
without the obligation, to erect or install and maintain any such apparatus for the benefit of all or
a portion of the Community, and except that (i) satellite dishes designed to receive direct
broadcast satellite service which arc one meter or less in diameter; (i1) satellite dishes designed to
receive video programming services via multi-point distribution services which are one meter or
less in diameter or diagonal mecasurement; or (iii) antennas designed to receive television
broadcast signals ((i), (ii), and (1), collectively, “Permitted Devices™)) shall be permitted,
provided that any such Permitted Device is placed in the least conspicuous location on the Lot
(generally being the rear of the Lot) at which an acceptable quality signal can be received and is
not visible from the strect, Common Area, or neighboring property or is screened from the view
of adjacent Lots in a manncr consistent with the Community Standard and any design guidelincs.

Section 13.  Tree Removal. No trees shall be removed without the prior written
consent of the Architectural Review Committec.

Section 14.  Drainage. Catch basins and drainage areas arc for the purpose of natural
flow of water only. No obstructions or debris shall be placed in these arcas. No Owner or
Occupant may alter, obstruct, or rechannel the drainage flows after location and installation of
drainage swales, storm scwers, or storm drains, the right to alter same being expressly reserved to
Declarant.

Section 15.  Sight Distance at Intersections. All property located at strect
intersections shall be landscaped so as to permit safe sight across the street corners. No fence,
wall, hedge, or shrub planting shall be placed or permitted to remain where it would create a
traffic or sight problem.

Section 16. Garbage Cans, Woodpiles, Ete. All garbage cans, woodpiles, and other
similar items shall be stored completely enclosed within the garage that is a part of the residence
located on the Lot or located in the rear of the Lot and screened so as to be concealed from view
of neighboring streets and property. Any garbage can that is maintained in the rear of a Lot must
be capable of being moved to the front of the Lot for collection without trespassing across any
other Lot. All rubbish, trash, and garbage shall be regularly removed and shall not be allowed to
accumulate. Trash, garbage, debris, or other waste matter of any kind may not be burned within
the Community except that Declarant may maintain a “bum pit” during development and
construction of thc Community.

Section 17.  Subdivision of Lot. No Lot shall be subdivided or its boundary lines
changed except with the prior written approval of the Architectural Review Committee.
Declarant, however, hercby expressly reserves the right to replat any Lot or Lots owned by
Declarant. Any such division, boundary line change, or replatting shall not be in violation of the
applicablc subdivision and zoning regulations. Dcclarant’s right to replat any Lot shall include the
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right to change the configuration of streets and otherwise make changes on the final plat for the
Community as to how the strects and common areas in the Community are laid out.

Section 18. Guns. The usc of fircarms in the Community is prohibited. The term
“firearms” includes riflcs, pistols, “BB™ guns, pellet guns, and small fircarms of all types.

Section 19. Fences. No fence or fencing type barrier of any kind shall be placed,
erccted, allowed, or maintained upon any Lot without the prior written consent of the
Architectural Review Committee. Notwithstanding the foregoing, the Declarant shall have the
right to erect fencing of any type, at any location, on any Lot during the period that such Lot is
being used by Declarant as a model home. The Association shall have the right to erect fencing of
any type considered appropriate or desirable by the Board at any location on the Common Area.

Section 20.  Utility Lines. No overhead utility lines, including lines for cable television,
shall be permitted within the Community, except for temporary lines as required during
construction, and lincs installed by or at the request of Declarant.

Section 21.  Air Conditioning Units. No window air conditioning units may be
installed.

Section 22.  Lighting. Exccpt as may be permitted by the Architectural Review
Committee, exterior lighting visible from the street shall not be permitted except for approved
lighting as originally installed on a Lot.

Section 23.  Artificial Vegetation, Exterior Sculpture, and Similar Items. No
artificial vegetation shall be permitted on the exterior of any property. Exterior sculpture,
fountains, flags, and similar items must be approved by the Architectural Review Committee.
Notwithstanding anything herein to the contrary, however, the display of the American Flag shall
not be prohibited, but shall be subject to the reasonable regulation of the Association as to the
time, place, manner, location and size of any such display, including, without limitation, the
requircment that any display of the American Flag be in compliance with Federal Laws relating to
the same.

Section 24.  Energy Conservation Equipment. No solar cnergy collector panels or
attendant hardware or other encrgy conservation equipment shall be constructed or installed
unless they are an integral and harmonious part of the architectural design of a structure, as
determined in the solc discrction of the Architectural Review Committee.

Section 25. Gardens and Play Equipment. No vegetable garden or play equipment
shall be erected on any Lot without the prior written consent of the Architectural Review
Committee, and any such items must be located between the rear dwelling line and the rear lot
line. Permancntly mounted basketball goals arc prohibited. When not in use any temporary
basketball goal shall be stored fully enclosed in a garage or otherwise fully screened from the view
of adjacent Lots or any street within the Community, utilizing screening that has been erected in
accordance with the provisions of this Declaration requiring Architectural Review Committee
review and approval.
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Section 26. Mailboxes. All mailboxes located on Lots shall be of a similar style
approved by the Architcctural Review Committee. Replacement mailboxes may be installed after
the type has been approved in writing by the Architectural Review Committee.

Section 27.  Exteriors. Any change to the exterior color of any improvement located
on a Lot, including, without limitation, the dwelling, must be approved by the Architectural
Review Committee.

Section 28. Clothesline. No cxterior clotheslines of any type shall be permitted upon
any Lot.

Section 29.  Exterior Security Devices. No exterior security devices, including,
without limitation, window bars, shall be permitted on any residence or Lot. Signs less than 6” by
6" placed on the Lot or the exterior of the residence stating that such residence is protected by a
security system shall not be deemed to constitute an exterior security device.

Section 30. Entry Features. Owners shall not alter, remove, or add improvements to
any entry features constructed by the Declarant on any Lot, or any part of any casement arca
associated therewith without the prior written consent of the Architectural Review Committee.

Section 31. Storage Sheds, Garages and Other Improvements. Construction,
installation, or placement of a storage shed, tree house, play house, detached garage, or a building
separate from the main dwelling on the Lot is not permitted on any Lot. No space within any
garagc may be converted to living space, but will remain as required parking,

Notwithstanding anything contained in this Declaration to the contrary, no vegetable
gardens, hammocks, statuary, swing sets or similar play equipment, or similar athletic equipment,
boats or boating equipment, pools, fences, clothes drying cquipment, dog houses, dog runs or
other pet enclosures, signs, retaining walls, or any other structure or thing which, in the sole
discretion of the Board or its designee, tends to detract from the appearance of the Community,
shall be permitted on any Lot without the prior written consent of the Architecture Review
Committee or its designee.

Section 32. Restrictions on Rentals of Dwellings. It is contcmplated by this
Declaration that any dwelling now or hercafter constructed on a Lot {a “Dwelling”) generally is
intended for use and occupancy by the Owner of the Lot. Accordingly, and notwithstanding
anything to the contrary herein, the term “residential purposes and uses ancillary thereto™ as used
in Section 2 of this Article specifically excludes the leasing of a Dwelling, in any one or more of
the following instances:

(a) by an Owner who has not regularly occupied the Dwelling as the Owner’s
primary residence and has no future intent to do so;

(b) by an Owner who has not regularly occupicd the Dwelling as the Owner’s
primary residence and who enters into a lease with a tenant that gives the tenant the option
to purchase the Dwelling during, or at the end of the term of the lease: or
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(c) by an Owner where the primary purpose of the ownership of the Dwelling
is for commercial purposes in that the Dwelling is intended, primarily for lease to tenants
and not for occupancy by the Owner as the Ownei’s primary residence.

Provided however, and notwithstanding the foregoing restrictions on leasing of Dwellings,
any modcl home may be leased to or by Declarant.

Section 33. Sewer Systems. As long as reasonably adequate sanitary scwer service is
supplied to a Lot by applicable governmental authorities, no private scwage system shall be
permitted on that Lot.

Section 34. Wetlands. Portions of the Properties may have been determined to meet
the requirements for designation as a regulatory wetland. Notwithstanding anything to the
contrary that may appear herein or in any other restrictive covenants applicable to such portions
of the Propertics, any subsequent fill or alteration of any portion of the Propertics that has been
dectermined to be a regulatory wetland under applicable laws of the United States, the Statc of
North Carolina, Wake County, or the Town of Cary shall conform to the requirements of
applicable wetland rules adopted by the United States or the State of North Carolina and in force
at the time of the proposed alteration. The intent of this Section is to prevent additional wetland
fill except as allowed under applicable federal, state and local laws and ordinances, so the Owner
of any such portion of the Properties should not assume that a future application for fill or
altcration of a wetland will be approved. The Owner of any portion of the Propertics subject to
any such futurc application shall report the name of the development (in this case, Creekside at
Tryon Village), together with the name of the particular phase or section within the Properties, if
any, in any application pertaining to wetland rules. The provisions of this Section are intended to
ensurc continued compliance with wetland rules adopted by the United States, the State of North
Carolina, Wake County, or the Town of Cary and this covenant may be cnforced by the United
States, the State of North Carolina, Wake County, or the Town of Cary. The provisions of this
Section shall run with the Properties and be binding on all Owners of any part or all of the
Propertics and all Persons claiming under them.

Section 35. Rules and Regulations. The Association shall have the exclusive right to
establish the rules and regulations pursuant to which Owners and Occupants of the Lots may be
entitled to use the Common Area and/or to establish other restrictions concerning the governance
of the Community. Pursuant to such rule making authority, the Association may promulgate rules
and rcgulations concerning pets and pet ownership as expressed in Scction 9 of this Article and
parking and traffic flow as expressed in Section 5 of this Article. In addition, provided that at
least a majority of the Directors that are also Owners of a Lot also approve, the Association may
promulgate rules and regulations that apply exclusively to the Lots.

ARTICLE VI1.
INSURANCE AND CASUALTY LOSSES
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Section 1. Insurance on Common Area. The Board of Directors or the duly
authorized agent of the Association shall have the authority to and shall obtain insurance for all
insurable improvements owned by the Association whether or not located on the Common Area.
This insurance shall provide, at a minimum, fire and extended covcrage, including vandalism and
malicious mischief, and shall be in an amount sufficient to cover the full replacement cost of any
repair or reconstruction in the event of damage or destruction from any such hazard.
Alternatively, the Board may purchase “all-risk” coverage in like amounts. Such insurance may,
in the discretion of the Board, include coverage for personal property owned by the Association.

Section 2. Liability Insurance. The Board shall obtain a general commercial liability
policy applicable to the Common Area covering the Association and its members for all damage
or injury caused by the negligence of thc Association or any of its members or agents, and, if
reasonably available, dircctors’ and officers’ liability insurance. The public liability policy shall
have a combined single limit of at least onc million dollars ($1,000,000.00). If available, the
Board is authorized to obtain directors’ and officers’ liability insurance coverage.

Section 3. Declarant. The Board is authorized to obtain the insurance coverage
required hereunder through the Declarant and to reimburse Declarant for the cost thercof. The
Board shall not be requircd to comply with the provisions of this Section if thc Board has
contracted for or otherwisc arranged to obtain the required insurance coverage through the
Declarant.

Section 4. Premiums. Premiums for all insurance shall be Common Expenses of the
Association. The policies may contain a reasonable deductible, and the amount thercof shall not
be subtracted from the face amount of the policy in determining whether the insurance at least
equals the full replacement cost.

Section 5. Miscellaneous. All such insurance coverage obtained by the Board of
Directors shall be written in the name of the Assoctation, as trustee for the respective benefited
parties, as further identified below. Such insurance shall comply with these provisions:

(a) All policies shall be written with a company authorized to do business in
North Carolina.

L)) Exclusive authority to settle losses under policies obtained by the
Association shall be vested in the Association’s Board of Directors; provided, however, no
Mortgagee having an interest in such losses may be prohibited from participating in the
scttlement negotiations, if any, related thereto.

(c) In no cvent shall the insurance coverage obtained and maintained by the
Association be brought into contribution with insurance purchased by individual Owners,
Occupants, or their Mortgagees, and the insurance carried by the Association shall be

primary.
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(d) All casualty insurance policies shall have an inflation guard endorsement
and an agreced amount endorsement if these are reasonably available and all insurance
policies shall be reviewed annually.

(e) The Association’s Board of Directors shall be required to make every
reasonablc effort to secure insurance policies that will provide for the following:

(1} A waiver of subrogation by the insurer as to any claims against the
Association’s Board of Directors, its manager, thc Owners and their respective
tenants, servants, agents, and gucests;

(2) A waiver by the insurcr of its rights to repair and reconstruct
instead of paying cash;

(3) That no policy may be canceled, invalidated, or suspended on
account of any one or more individual Owners;

4) That no policy may be canceled, subjected to nonrenewal,
invalidated, or suspended on account of any defect or the conduct of any director,
officer, or employee of the Association or its duly authorized manager without
prior demand in writing delivered to the Association to cure the defect or to cease
the conduct and the allowance of a reasonable time thercafter within which a cure
may be effected by the Association, its manager, any Owner or Mortgagec;

(5) That any “other insurance”™ clause in any policy exclude individual
Owners’ policies from consideration; and

(6)  That no policy may be canceled, subjected to nonrcnewal, or
substantially modified without at least thirty (30) days prior written notice to the
Association.

() Worker’s Compensation Insurance; Fidelity Bonds. In addition to the
other insurance required by this Section, the Board shall obtain worker’s compensation
insurance, if and to the extent necessary to satisfy the requirements of applicable laws, and
a fidelity bond or bonds on directors, officers, employees, and other persons handling or
responsible for the Association’s funds, if reasonably available. If obtained, the amount of
fidelity coverage shall be determined in the three (3) months’ assessments plus reserves on
hand. Bonds shall contain a waiver of all defenses based upon the exclusion of persons
serving without compensation and may not be canceled, subjected to nonrcnewal, or
substantially modified without at least thirty (30) days prior written notice to the
Association.

(g)  Insurance Acquired Jointly with Sccondary Associations. The Association
may acquire insurance jointly with any Secondary Association, and such policics may
name the Association and one or more Secondary Associations, and their respective
members, as insureds.
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Section 6. Individual Insurance. By virtuc of taking title to a Lot subject to the

terms of this Declaration, each Owner acknowledges that the Association has no obligation to
provide any insurance for any portion of individual Lots.

Section 7. Damage and Destruction -- Insured by Association.

(a) In _General. Immediately after damage or destruction by fire or other
casualty to all or any portion of any improvement covered by insurance written in the
name of the Association, the Board or its duly authorized agent shall proceed with the
filing and adjustment of all claims arising under such insurance and obtain reliablc and
detailed estimates of the cost of repair or reconstruction of the damaged or destroyed
property. Repair or reconstruction, as used in this Article, means repairing or restoring
the property to substantially the same condition and location that cxisted prior to the fire
or other casualty, allowing for any changes or improvements necessitated by changes in
applicable building codes. The Board shall have the enforcement powers specified in this
Declaration necessary to enforce this provision.

(b) Repair_and_Reconstruction. Any damage or destruction to property
covered by insurance written in the name of the Association shall be repaired or
reconstructed unless, within sixty (60) days after the casualty, at least eighty percent
(80%) of the Owners otherwise agree; provided, however, during Declarant’s
Dcvelopment Period, Declarant must also agree. If for any reason either the amount of
the insurance proceeds to be paid as a result of such damage or destruction, or reliable and
detailed estimates of the cost of repair or reconstruction, or both, are not made available
to the Association within such period, then the period shall be extended until such
information shall be made available; provided, however, such extension shall not exceed
sixty (60) days. No Mortgagee shall have the right to participate in the determination of
whether damage or destruction shall be repaired or reconstructed.

(©) If the damage or destruction for which the insurance proceeds are paid is to
be repaired or reconstructed and such procecds are not sufficient to defray the cost
thereof, the Board shall, without the necessity of a vote of the Association’s members,
levy a special assessment against all Owners in proportion to the number of Lots owned by
such Owners. Additional assessments may be made in like manner at any time during or
following the completion of any repair or reconstruction. If the funds available from
insurance exceed the costs of repair or reconstruction or if the improvements are not
repaired or reconstructed, such excess shall be deposited to the benefit of the Association.

In the event that it is determined by the Association in the manner described above
that the damage or destruction shall not be repaired or reconstructed and no alternative
improvements are authorized, then and in that event the property shall be restored to its
natural state and maintained as an undeveloped portion of the Community by the
Association in a neat and attractive condition.

Section 8. Damage and Destruction to Improvements Located on a Lot. The

damagc or destruction by fire or other casualty to all or any portion of any improvement on a Lot
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shall be repaircd by the Owner thereof within seventy-five (75) days after such damage or
destruction or, where repairs cannot be completed within seventy-five (75) days, they shall be
commenced within such period and shall be completed within a reasonable time thereafter. Any
such reconstruction shall be subject to all of the requirements of this Declaration concerning
architectural review and control. The Owner(s) of a Lot that is not a Lot may clcet not to rebuild
following a casualty that results in the damage or destruction of all or substantially all of the
improvements located on such Lot, provided that the Owner(s) of such Lot is (are) required to
raze all improvements and landscape the Lot to a good, attractive and sightly condition.

ARTICLE VIIL
CONDEMNATION

In the event of a taking by eminent domain of any portion of the Common Arca on which
improvements have been constructed, then, unless within sixty (60) days after such taking, at Icast
cighty percent {80%) of the Owners shall otherwisc agree, the Association shall restore or replace
such improvements so taken on the remaining land included in the Common Area to the extent
lands are available therefor. The provisions of this Declaration applicable to Common Arca
improvements damage, shall govern replacement or restoration and the actions to be taken in the
event that the improvements are not restored or replaced.

ARTICLE IX.
ANNEXATION OF ADDITIONAL PROPERTY

Section 1. Unilateral Annexation By Declarant,

(a) The Declarant shall have the unilateral right, privilege, and option from
time to time until ten (10) years after the recording of this Declaration to subject to the
provisions of this Declaration any property which is adjacent to any portion of the
Properties. For the purpose of determining whether property is “adjacent,” the rights of
way of public or private roads or utilities, as well as rivers and streams, and the like shall
be deemed not to separate otherwise adjacent property. Anncxation may be accomplished
by filing for record, in the county in which the property to be annexed is located, an
Annexation Declaration describing the property being subjected. Any such annexation
shall be cffective upon the filing for rccord of such Annexation Declaration unless
otherwise provided therein. Declarant shall have the right, in connection with the
annexation of other property, to modify the terms of this Declaration as it may apply to
the annexed property, as long as covenants applicable to the real property previously
subjected to this Declaration are not changed and as long as rights of existing Owners are
not adversely affected.

(b)  The rights reserved unto Declarant to subject additional land to the
Declaration shall not impose any obligation upon Declarant to subject any of such
additional land to this Declaration or the jurisdiction of the Association. If such additional
land is not subjected to this Declaration, Declarant’s reserved rights shall not impose any
obligation on Declarant to impose any covenants and restrictions similar to those
contained herein upon such additional land nor shall such rights in any manner limit or
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restrict the use to which such additional land may be put by Declarant or any subscquent
owner thereof, whether such uses arc consistent with thc covenants and restrictions
imposed hereby or not.

Section 2. Other Annexation. Subjcct to the consent of the owner(s) thereof and the
consent of the Declarant (during Declarant’s Development Period), upon the affirmative vote or
written consent, or any combination thereof, of the Owners of at least two-thirds (2/3) of the
Lots, the Association may annex real property to the provisions of this Declaration describing the
property to be annexed and filed for recording in the land records of the county in which the
Community is located. An Annexation Declaration shall be signed by the President of the
Association whosc signature shall be attested by the Secretary of the Association, and any such
anncxation shall be effective only upon the filing for record of such Annexation Declaration,
unless a later effective date is provided therein.

ARTICLE X.
EASEMENTS

Section 1. Easements for Encroachment and Overhang. There shall be reciprocal
appurtenant casements for encroachment and overhang as between each Lot and such portion or
portions of the¢ Common Arca adjacent thereto or as between adjacent Lots duc to the
unintentional placement or settling or shifting of the improvements constructed, reconstructed, or
altered thereon (in accordance with the terms of this Declaration) to a distance of not more than
five (5) feet, as measured from any point on the common boundary between cach Lot and the
adjacent portion of the Common Area or as between adjacent Lots, as the case may be, along a
line perpendicular to such boundary at such point. In no event shall an casement for
encroachment exist if such encroachment occurred due to willful conduct on the part of an
Owner, Occupant, or the Association.

Section 2. Easements for Use and Enjoyment.

(a) Every Owner of a Lot shall have a right and cascment of ingress and
egress, use and enjoyment in and to the Common Arca which shall be appurtenant to and
shall pass with the title to each Lot, subject to the following provisions:

(1)  The right of the Association to charge reasonable admission and
other fees for the use of any portion of the Common Area, to limit the number of
guests of Owners and tenants who may use the Common Arca, and to provide for
the exclusive use and cnjoyment of specific portions thereof at certain designated
times by an Owner, and such Owner’s family, tenants, guests, and invitees;

(2) The right of the Association to suspend the voting rights of an
Owner and the right of an Owner to use the recreational facilitics available for use
by the Community, if any, for any period during which any asscssment against such
Owner’s Lot which is hereby provided for remains unpaid; and, for a rcasonable
period of time for an infraction of the Declaration, Bylaws, or rules and
regulations;
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(3)  The right of the Association to borrow moncy for the purpose of
improving the Common Arca, or any portion thercof, or for construction,
repairing, or improving any facilities located or to be located thereon, and to give
as sccurity for the payment of any such loan a Mortgage conveying all or any
portion of the Common Area; provided that, the lien and encumbrance of any such
Mortgage given by the Association shall be subject and subordinate to any rights,
interests, options, easements, and privileges herein reserved or established for the
benefit of Declarant, or any Lot or Owner, or the holder of any Mortgage,
irrespective of when executed, given by Declarant or any Owner encumbering any
Lot or other property located within the Community. Any such Mortgage on the
Common Area shall be subject to approval by the Owners entitled to cast at least
cighty percent (80%) of the votes of the Association and by the Declarant during
Dcclarant’s Development Period. Any provision in this Declaration or in any such
Mortgage given by the Association to the contrary notwithstanding, the exercise of
any rights therein by the holder thereof in the event of a defauit thereunder shall
not cancel or terminate any rights, easements, or privileges herein reserved or
established for the benefit of Declarant, or any Lot or Owner, or the holder of any
Mortgage, irrespective of when exccuted, given by Declarant or any Owner
encumbering any Lot or other property located within the Community;

4) The right of the Association to dedicate or grant licenses, permits,
or easements over, under, and through the Common Area to governmental entities
for public purposcs;

(5)  The right of the Association, acting through the Board without
Member, Mortgagee or agency approvals, to dedicate or transfer non-exclusive
casements on, over and upon all or any part of the Common Area which are not
inconsistent with and do not unreasonably interfere with the intended use of the
Common Area and otherwise for such purposes and subject to such conditions as
may be agreed to by the Association’s Board; provided, however, no such
dedication or transfer shall be effective unless it is approved by Declarant during
Declarant’s Development Period and unless an instrument cxecuted on behalf of
the Association by its duly authorized officers, agreeing to such dedication or
transfer, has been recorded in the Registry of Deeds for the County in which the
Community is located;

(6) The right of the Association to dedicate or transfer any real
property interest in all or any portion of the Common Area; provided, however,
such dedication or transfcr shall not be effective unless an instrument agreeing to
such dedication or transfer has been approved in writing by the Owners entitled to
cast at least cighty percent (80%) of the votes of the Association, by Dcclarant
during Declarant’s Development Period, and, further provided that no such
dedication or transfer shall interfere with or obstruct utility service to, or ingress,
cgress and regress to or from, the Lots or any remaining Common Area or cause
any Lot or any remaining Common Area to fail to comply with applicablc laws,
regulations or ordinances;
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(7 The right of the Association, acting through the Board, to impose
rules and regulations for the use and enjoyment of the Common Arca and
improvements thercon, which regulations may further restrict the use of the
Common Area, and specifically including the right to establish rules and
regulations concerning pets and pet ownership and parking and vehicular traffic
flow on and along the streets and roadways, whether public or private, within or
abutting the Community, which rules and regulations may restrict or prohibit on-
strecet parking and may be cnforced by towing at the expense of the vchicle’s
owner, by reasonable fine levied against the vehicle’s owner and/or any Owner of a
Lot to which such violation reasonably may be attributed, or by any other
reasonable method of enforcement established by the Association’s Board; and

(8)  The easements, conditions and restrictions herein reserved and
established for the benetfit of the Declarant, the Association and others.

(b) Delegation. Any Owner may delegate such Owner’s right of use and
enjoyment in and to the Common Area and facilitics located thercon to the members of
such Owner’s family and to such Owner’s tenants and guests and shall be deemed to have
made a delegation of all such rights to the Occupants of such Owner’s Lot, if leased.

Section 3. Easements for Access, Utilities and Other Purposes. There is hereby
reserved and established in favor of the Declarant and the Association blanket non-exclusive
eascments upon, across, above, and under all property within the Community, including all Lots,
for access, ingress, egress, installation, repairing, replacing, and maintaining all utilitics scrving all
or any portion of the Community or any portion of the additional property that may be annexed
pursuant to the provisions of Article IX, Section lhereof (whether or not such additional property
is added to the Community), and for such other purposes that arc not inconsistent with and do not
unrcasonably interfere with the intended usc of such property. This easement shall include,
without limitation, access, gas, water, sanitary sewer, telephone, electricity, cable tclevision,
security, as well as storm drainage and any other service or system which the Declarant or the
Association might decide to have installed to service the Community or any portion of the
additional property that may be annexed pursuant to the provisions of Article IX, Section lhereof
{whether or not such additional property is added to the Community). It shall be expressly
permissible for the Declarant, the Association, or the designee of cither, as the case may be, to
install, repair, replace, and maintain or to authorize the installation, repairing, replacing, and
maintaining of such wires, conduits, pipes, cables, and other equipment related to the providing of
any such access, utility or service. Should any party furnishing or receiving any such utility or
service request a specific license or casement by separate recordable document, the Declarant or
the Board, as the casc may be, shall have the right to grant such casement.

Section 4. Easement for Drainage. Declarant hereby reserves for itself, during
Dcclarant’s Development Period, and establishes in favor of the Association a perpetual easement
across the Community for the purpose of altering drainage and water flow across the Community.
This right shall include, but is not limited to, altering swales, installing drains, drainage ditches,
pipes, inlets, hecadwalls, and altering channeling, or piping waterflow across any Lot or any
property in the Community. Rights exercised pursuant to this reserved easement shall be exercised
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with a minimum of interference to the quict enjoyment of affected property, reasonable steps shall
be taken to protect such property, and damage shall be repaired by the Person causing the damage
at such Person’s sole expense.

Section 5. Easement for Entry. In addition to the other rights reserved and
established in favor of Declarant and the Association, the Declarant and the Association each shall
have the right (but not the obligation) to enter upon any property or Lot within the Community
for emergency, security, and safety reasons. This right may be exercised by the Declarant, the
Association their respective designee, any officer of the Board, and all governmental employees,
policemen, firemen, ambulance personnel, and similar emergency personnel in the performance of
their respective duties. Except in an emergency situation, entry shall only be during reasonable
hours and after notice to the Owner, and the entering party shall be responsible for any damage
caused. This right of entry shall include the right of the Board to enter to cure any condition
which may increasc the possibility of a fire, slope erosion, or other hazard or condition in the
event an Owner or Occupant fails or refuscs to cure the condition upon request by the Board.

Section 6. Easement for Maintenance. Declarant hereby expressly reserves a
perpetual casement for the benefit of Declarant and the Association across such portions of the
Community, determined in the sole discretion of the Declarant and the Association, as arc
necessary to allow for thc maintenance required or permitted by this Declaration. Such
maintcnance shall be performed with a minimum of interference to the quict enjoyment to
Owners’ property, reasonablc steps shall be taken to protect such property, and damage shall be
repaired by the Person causing the damage at its sole expense.

Section 7. Easement for Sign, Entry and Streetscape Features. There is hercby
reserved to the Declarant and, established in favor of the Association, an casement for ingress,
egress, installation, construction, landscaping, and maintenance of sign, entry and streetscapc
features and landscaping, over and upen cach Lot over which such an easement is denoted on any
recorded subdivision plats for the Community. The easement and right herein reserved and
established shall include the right to erect and maintain sign, entry and streetscape features and to
cut, removc, and plant trees, shrubbery, flowers, and other vegetation around such features and
the right to grade the land under and around such features.

Section 8. Construction and Sale Period Easement. Notwithstanding any
provisions contained in the Declaration, the Bylaws, Articles of Incorporation, usc restrictions,
rules and regulations, design guidelincs, and any amecndments thereto, during Declarant’s
Development Period, Declarant reserves an casement across such portions of the Community as
Declarant may reasonably deem necessary for any or all of the purposes hereinafter sct forth. This
rescrved easement shall include an casement for such facilities and activities which, in the sole
opinion of Declarant, may be required, convenient, or incidental to the development, construction,
and sales activities related to property within or near the Community. This casement shall
include, without limitation:

(a) The right of access, ingress, and egress for vehicular and pedestrian traffic,
and construction activities over, under, on, or in any portion of the Community as well as
any Lot in the Community;
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(b) The right to tie into any portion of the Community with driveways, parking
areas, and walkways;

(c) The right to tie into or otherwise connect and use (without a tap-on or any
other fee for so doing), replace, relocate, maintain, and repair any device which provides
utility or similar serviccs;

(d)  The right (but not the obligation) to construct additional improvements,
including any recreational facilities, on Common Arca;

(e) The right to carry on sales and promotional activities in thc Community;

() The right to place direction and marketing signs on any portion of the
Community, including any Lot or Common Area;

(g)  The right to construct and operatc business offices, signs, construction
trailers, model residences, and sales offices incidental to the construction, development,
and sales activities; and

(h) Declarant may usc residences, offices, or other buildings owned or leased
by Declarant as model residences and sales offices, and may also use Common Area and
any improvements located thereon, including any recreational facilities, as a sales office or
for marketing purposes without charge. Rights cxcrcised pursuant to such reserved
easement shall be exercised with a minimum of interference to the quiet enjoyment of
affected property, and reasonable steps shall be taken to protect such property from
damage. Any damagc shall be repaired by the Person causing the damage at its sole
expense. This Section shall not be amended without the Declarant’s express written
consent until the Declarant’s rights hercunder have terminated as provided in this
Declaration.

Section 9. Irrigation Easements, There is hereby reserved to the Declarant and
established in favor of the Association a blanket easement to pump water from ponds, lakes, and
other bodies of water located within the Community for irrigation purposes, subject to any
applicable governmental restrictions.

Section 10. Fence Easement. Declarant hereby reserves and establishes an cascment
across any Lot which borders upon or contains a portion of any water facility, detention pond, or
retention pond for the purpose of access to such facility or pond, and for the purpose of crecting
any fence which is either required by the subdivision devclopment and construction plans or
governmental regulation, rule, ordinance, or plan approval requirement.

Section 11. Easements in Favor of Additional Property. Declarant hereby reserves
and establishes such easements on, across and over the Common Arca as shall be rcasonably
necessary for (i) the excrcise by Declarant or any Affiliate of any right herein reserved, including,
without limitation, Declarant’s right, should Declarant clect, to annex any portion of the
additional property that may be annexed pursuant to the provisions of Article 1X, Scction |
hereof, and (ii) the development by Declarant or any Affiliate, their respective successors and
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assigns, of any portion of the additional property that may be annexed pursuant to the provisions
of Article IX, Section 1 hercof should Declarant elect not to annex all or any portion of such
additional property, including without limitation easements for ingress, egress and regress over
private roads and streets now or hereafter erected on the Propertics and easements for drainage
and for the use of all utility lines, fixtures and/or their connections located within the Common
Area for the purpose of providing drainage, water, light, power, telephone, sewage and sanitary
service to the such additional property, which casements shall run with and benefit the additional
property. This Section shall not be amended without the express written consent of Dcclarant,
during Declarant’s Development Period, and thereafter only with the consent of Persons benefited
by such easement.

ARTICLE XI1.
GENERAL PROVISIONS

Section 1. Enforcement. Each Owner and Occupant shall comply strictly with the
Bylaws, the rules and regulations, and the use restrictions, as they may be lawfully amended or
modified from time to time, and with the covenants, conditions, and restrictions set forth in this
Declaration and any such restrictions which may be placed in the deed to such Owner’s Lot, if
any. In the event of a conflict between the provisions of this Declaration and the Bylaws, the
Declaration shall prevail. The Board may impose fines or other sanctions, which shall be collected
as provided herein for the collection of assessments. Failure to comply with this Declaration, the
Bylaws, or the rules and regulations shall be grounds for an action to recover sums duc for
damages or injunctive relicf, or both, maintainable by the Board of Directors, on behalf of the
Association, or in a proper casc, by an aggrieved Owner. To determine fines and sanctions
against Owners, a hearing shall be held before the Board of Directors or an adjudicatory panel
appointed by the Board. Thc Owner shall be given notice of the charge, an opportunity to be
heard and to present evidence, and a notice of decision by the Board. If a fine is imposed it may
not exceed one hundred ($100.00) for the violation and for cach day after the notice of decision
that the violation continues. Such fines shall be assessments secured by a lien. If a sanction is
imposed it may continue without further hearing until the violation is cured. Failure by the
Association or any Owner to enforce any of the foregoing shall in no event be deemed a waiver of
the right to do so thereaftcr. The Board shall have the right to record in the appropriate land
records a notice of licn, a notice of violation of the Declaration, Bylaws, rules and regulations, usc
restrictions, or design guidelines, and to assess the cost of recording and removing such notice
against the Owner who is responsible (or whose Occupants arc responsible) for violating the
foregoing.

Section 2. Self-Help. In addition to any other remedies provided for herein, the
Association or its duly authorized agent shall have the power to enter upon any Lot or any other
portion of the Community to abate or remove, using such force as may be reasonably necessary,
any structure, thing, or condition which violates this Declaration, the Bylaws, the rules and
regulations, or the use restrictions. Unless an emergency situation exists, the Board shall give the
violating Owner ten (10) days written notice of its intent to exercise self-help. Notwithstanding
the foregoing, vehicles stored or parked in violation of this Declaration or the Bylaws may be
towed after reasonable notice. All costs of self-help, including reasonable attorneys’ fees, shall be

1592229 ARC. 21473, T24772 § 30



BK013614PG 02585

assessed against the violating Owner and shall be collected as provided for herein for the
collection of assessments.

-

Section 3. Duration. The covenants and restrictions of this Declaration shall run with
and bind the Community, and shall inure to the benefit of and shall be enforceable by Declarant,
the Association or any Owner, their respective legal representatives, heirs, successors, and
assigns, perpetually to the extent provided by law. If North Carolina law limits the period during
which covenants restricting lands to certain uses may run, any provision of this Declaration
affected thercby shall run with and bind the land so long as permitted by such law, after which
time any such provision shall be automatically cxtended for successive periods of ten (10) years,
unless a written instrument reflecting disapproval signed by the then Owners of two-thirds (2/3)
of the Lots and the Declarant (during Declarant’s Development Period) is recorded within the
year immediately preceding the beginning of a ten (10) year renewal period.

Section 4. Amendment. This Dcclaration may be amended unilaterally at any time
and from time to time by Dcclarant (a) if such amendment is necessary to bring any provision
hercof into compliance with any applicable governmental statute, rule or regulation, or judicial
determination which shall be in conflict therewith; (b) if such amendment is necessary to cnable
any title insurance company to issuc title insurance coverage with respect to the Lots subject to
this Declaration; (¢} if such amendment is required by an institutional or governmental lender or
purchaser of mortgage loans, including, for example, the Federal National Mortgage Association,
the Department of Housing and Urban Development, the Veterans Administration, or Federal
Home Loan Mortgage Corporation, to enable such lender or purchascr to make or purchase
Mortgage loans on the Lots subject to this Declaration; or (d) if such amendment is necessary to
enable any governmental agency or private insurance company to insure or guarantce Mortgage
Loans on the Lots subject to this Declaration; provided, however, any such amendment shall not
adversely affect the title to any Owner’s Lot uniess any such Owner shall consent in writing,.
Further, so long as Declarant has the right unilaterally to subject additional property to this
Declaration, Declarant may unilaterally amend this Declaration for any other purpose; provided
that, any such amendment shall not materially adverscly affect the substantive rights of any
Owners hereunder, nor shall it adversely affect title to any Lot without the consent of the affected
Owner,

In addition to the above, this Declaration may be amended:

(a) During Declarant’s Development Period, with the affirmative written
consent of the Declarant and upon the affirmative vote or written consent, or any
combination thereof, of the Owners of Lots to which at least sixty-scven percent (67%) of
the votes of the Association are allocated; and

(b) Following the expiration of Declarant’s Development Period, upon the
affirmative vote or written consent, or any combination thereof, of the Owners of Lots to
which at least seventy-five percent (75%) of the votes of the Association are allocated.

Notwithstanding anything herein to the contrary, no amendment altering or impairing any
right reserved in favor of or conferred on Declarant pursuant to the terms of this Declaration, and
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no amendment purporting to imposc any additional obligation on Declarant, shall be effective
without the written consent of Declarant and any successor Declarant to which such right(s) have
been assigned.

Section 5. Partition. The Common Area shall remain undivided, and no Owner nor
any other Person shall bring any action for partition or division of the whole or any part thercof
without the written conscent of all Owners of all portions of the property located within the
Community and without the written consent of all holders of all Mortgages encumbering any
portion of the property, including, but not necessarily limited to, the Lots located within the
Community.

Section 6. Gender and Grammar. The singular, wherever used herein, shall be
construed to mean the plural, when applicable, and the use of the masculine pronoun shall include
the neuter and feminine.

Section 7. Severability. Whencver possible, each provision of this Declaration shall
be interpreted in such manner as to be effective and valid, but if the application of any provision of
this Declaration to any person or to any property shall be prohibited or held invalid, such
prohibition or invalidity shall not affcct any other provision or the application of any provision
which can be given effect without the invalid provision or application, and to this end, the
provisions of this Declaration arce declarcd to be severable.

Section 8. Captions. The captions are inserted only for convenience and are in no
way to be construed as defining, limiting, extending, or otherwisc modifying or adding to the
particular Article or Section to which they refer.

Section 9. Perpetuities. If any of the covenants, conditions, restrictions, or other
provisions of this Declaration shall be unlawful, void, or voidable for violation of the rule against
perpetuities, then such provisions shall continue only until twenty-one (21) years after the death of
the last survivor of the now living descendants of Elizabeth 11, Queen of England.

Section 10.  Indemnification. To the fullest extent allowed by applicable North
Carolina law, the Association shall indemnify every officer of the Association and director of the
Association against any and all cxpenses, including, without limitation, attorneys’ fees, imposcd
upon or reasonably incurred by any officer or director in connection with any action, suit, or other
proceeding to which such officer or director may be a party by reason of being or having been an
officer or director. The officers and directors shall not be liable for any mistake of judgment,
negligent or otherwise, except for their own individual willful misfeasance, malfeasance,
misconduct, or bad faith. The officers and directors shall have no personal liability with respect to
any contract or other commitment made by them, in good faith, on bchalf of the Association
{cxcept to the extent that such officers or directors may also be members of the Association), and
the Association shall indemnify and forcver hold each such officer and director free and harmless
against any and all liability to others on account of any such contract or commitment. Any right
to indemnification provided for herein shall not be exclusive of any other rights to which any
officer or director, or former officer of director, may be entitled. This indemnification shall also
include attorneys” fees and expenses incurred in enforcing this indemnification. The Association
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shall maintain adequatc general liability and officers’ and directors’ liability insurance to fund this
obligation, if such coverage is reasonably available.

Section 11. Books and Records.

(a) Inspection by Members and Mortgagees. This Declaration, the Bylaws,
copies of rules and use restrictions, membership register, books of account, and minutes of

mectings of thc members of the Board and of committees shall be made available for
inspection and copying by Declarant or any member of the Association or by the duly
appointed representative of any member and by holders, insurers, or guarantors of any first
Mortgage at any reasonable time and for a purposc reasonably related to such Person’s
interest as a member or holder, insurer, or guarantor of a first Mortgage at the office of
the Association or at such other rcasonable place as the Board shall prescribe.

(b) Rules for Inspection. The Board shall establish reasonable rules with
respect to: (1) notice to be given to the custodian of the records; (2) hours and days of the
work when such an inspection may be madg; and (3) payment of the cost of reproducing
copics of documents.

{c) Inspection by Directors. Every director shall have the absolute right at any
reasonable time to inspect all books, records, and documents of the Association and the
physical propertics owned or controlled by the Association. The right of inspection by a
director includes the right to make extra copics of documents at the reasonable expense of
the Association.

Section 12.  Financial Review. A review of the books and rccords of the Association
shall be made annually in the manner as the Board may decide; however, after having received the
Board’s financial statements, the Owners entitled to cast at least a majority of the votes of the
Association, may require that the accounts of the Association be audited by a certificd public
accountant, the cost of which shall be a Common Expensc of the Association. Upon written
request of any institutional holder of a first Mortgage and upon payment of all necessary costs,
such holder shall be entitled to receive a copy of audited financial statements within nincty (90)
days of the date of the request.

Section 13.  Notice of Sale, Lease, or Acquisition. In the event an Owner sells or
leascs such Owner’s Lot, the Owner shall give to the Association, in writing, prior to the cffective
date of such sales or lease, thc name of the purchaser or lessec of the Lot and such other
information as the Board may reasonably require. Upon acquisition of a Lot, each new Owner
shall give the Association, in writing, the name and mailing address of the Owner and such other
information as thec Board may reasonably require.

Section 14.  Agreements. Subject to the prior approval of Declarant (during
Declarant’s Development Period), all agreements and determinations, including scttlement
agreements regarding litigation involving the Association, lawfully authorized by the Board shall
be binding upon all Owners, their heirs, legal representatives, successors, assigns, and others
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having an interest in the Community or the privilege of possession and enjoyment of any part of
the Community.

Section 15.  Implied Rights. The Association may exercise any right or privilege given
to it expressly by the Declaration, the Bylaws, the Articles of Incorporation, any use restriction or
rule, and every other right or privilege reasonably to be implicd from the existence of any right or
privilege given to it therein or reasonably necessary to effectuate any such right or privilege.

ARTICLE XIIL.
PARTY WALLS

Section 1. General Rules of Law to Apply. Each wall which is shared by the
residences located on Lots and placed on the common boundary line of the Lots shall constitute a
party wall, and, to the extent not inconsistent with the provisions of this Section, the general rules
of law regarding party walls and liability for property damage due to negligence, or willful acts or
omissions shall apply thereto.

Section 2, Repair and Maintenance. The cost of reasonable maintenance of a party
wall shall be shared by the Owners of the Lots on which the residences that share the party wall
arc located in proportion to such use. Provided, however, each Owner is responsible for usual
and routinc maintenance (for example, painting) of the portion of any party wall on the inside of
such Owner’s residence,

Section 3. Destruction by Fire or Other Casualty. If a party wall is destroyed or
damaged by fire or other casualty, any Owner of a Lot on which a residence which shares such
party wall is located may restore or repair it, and the Owners of the other Lot on which the
residence that shares the restored or repaired party wall is located shall, within twenty-one (21)
days of the receipt of a request for payment and invoices showing the cost of such restoration or
repair, contribute to the cost of the restoration or repair thereof (or reimburse the Owner who has
paid such costs) in proportion to their use of the party wall, without prejudice, however, to the
right of any such Owner to demand a larger contribution from the other Owners under any rule of
law regarding liability for negligent or willful acts or omissions.

Section 4. Exposure to the Elements. Notwithstanding any other provision of this
Section, an Owner of a Lot on which a residence that shares a party wall is located who, by such
Owner’s negligent or willful act or omission, damages or causes the common party wall to be
exposed to the elements shall bear the entire cost of the necessary repair or restoration.

Section 5. Assignment of Right of Contribution. The right of any Owner to
contribution from any other Owner under this section with respect to all matters occurring prior
to the transfer of title of the Lot to a subsequent Owner may be retained by the transferring
Owner to the cxtent that the transferring Owner paid any expenses for which contribution is
available; otherwise, the right of contribution shall be transferred to the subsequent Owner. The
amount owed shall constitute the personal debt of the Owner from whom it is owed, and the
Owner to whom the contribution is owed shall have all remedies available at law or in equity to
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enforce such Owner’s right of contribution. An Owner’s obligation for contnibution is
appurtenant to and shall run with title to such Owner’s Lot.

Section 6. Estoppel Certificate. An Owner who desires to sell a Lot, or the
prospective purchaser of such Lot, may request the Owners of the other Lot which shares that
party wall to provide a certificate stating whether or not such certifying Owner has any right or
obligation of contribution with respect to such party wall against the Owner who desires to sell.
Each certifying Owner from whom such certificate is requested shall, within ten (10) days after
receipt of a written request for certification, furnish same to the requesting Owner or purchaser,
as applicable, cither confirming that no right of contribution exists or stating the amount of and
reasons for the contribution claimed against the requesting Owner. A certificate signed by any
onc or more of the Owners of a Lot which sharcs a party wall with the Lot of the requesting
Owner shall be conclusive evidence of its contents with respect to all other Owners of that Lot
and with respect to third parties.

Section 7. Easement for Repair and Maintenance. Each Owner of a Lot on which
is located a residence that shares a party wall and such Owner’s contractors and subcontractors
shall have an easement and right of entry upon the Lot on which is located the other residence
that shares the party wall to the extent rcasonably nccessary to repair, restore, maintain or
reconstruct the party wall. Such repair, restoration, maintenance or reconstruction shall be done
expeditiously and, promptly upon completion of the work, the Owner on whose behalf the work is
being done shall repair any damage caused as a result thereof.

Section 8.  Arbitration. In the cvent of any disputc arising concerning a party wall,
or under the provisions of this Section, cach party shall choose one arbitrator, and such arbitrators
shall choose one additional arbitrator, and the decision shall be by a majority of all the arbitrators.

ARTICLE XIII.
VARIANCES

Notwithstanding anything to the contrary contained herein, the Declarant and the Board or
its designee shall be authorized to grant individual variances from any of the provisions of this
Declaration, the Bylaws, and any rule, regulation, or use restriction promulgated pursuant thereto
if it determines that waiver of application or enforcement of the provision in a particular case
would not be inconsistent with the overall scheme of development for the Community.

‘ ARTICLE XIIL
LITIGATION

No judicial or administrative procceding shall be commenced or prosccuted by the
Association unless approved by the Owners entitled to cast at least cighty percent (80%) of the
votes of the Association. This Article shall not apply, however, to (a) actions brought by the
Association to enforce the provisions of this Declaration (including, without limitation, the
foreclosure of liens), (b) the imposition and collection of assessments as provided in this
Declaration, (c) proceedings involving challenges to ad valorem taxation, or (d) counterclaims
brought by the Association in proceedings instituted against it.
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ARTICLE XI1V.
CAPITALIZATION OF ASSOCIATION

Upon acquisition of rccord title to a Lot by the first Owner other than Declarant, a
contribution in an amount equal to $500.00 (“Working Capital Asscssment”) shall be made by or
on behalf of the purchaser to the Association. The Working Capital Asscssment shall be in
addition to, not in licu of, any annual or special assessments. The Working Capital Assessment
shall be payable at closing, shall not be prorated, and the Association shall have all rights under
the Declaration for enforcement of assessments if it is not paid. The Working Capital Assessment
referred to in this paragraph is payable only one time, and will not be charged to subsequent
purchasers of a Lot once paid.

Each Working Capital Assessment deposit, at the discretion of the Declarant, shall be
deposited for use to support the operating budget of the Association or deposited in a capital
reserve fund (“Capital Reserve”). The Capital Reserve shall be paid as set out herein. At the time
that the Declarant no longer has thc right to appoint directors pursuant to Article 111, Section 2 of
this Declaration, the Association and the Declarant shall enter into an agreement transferring full
control of the Association to the Lot Owners and transferring responsibility for all Common
Elements to the Association, which agrcement also releases Declarant from any further
responsibility or obligations to the Association (“Transfer and Releasc Agreement”). Upon
exccution of the Transfer and Release Agreement, Declarant shall release the Capital Reserve
fund to the Association. Should the Association request the Declarant make repairs or other
improvements anytime prior to the execution of the Transfer and Release Agreement, then
Declarant is authorized to use amounts from the Capital Reserve to accomplish such repairs or
improvements. Should the Association and the Declarant be unable to enter into a mutually
acceptable Transfer and Releasc Agreement, within one hundred and cighty days from the date
that Declarant no longer has the right to appoint directors pursuant to Article 11, Section 2 of this
Declaration, then the Capital Reserve shall be paid by the Association to Declarant as a repayment
for Declarant’s advances to supplement deficits in the Association operating budget prior to the
datc of transfer.
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IN WITNESS WHEREOQF, the Declarant herein, hereby cxecutes this instrument wader
scat this the 30%day of Apl , 20082009

DECLARANT:

PULTE HOME CORPORATION, a Michigan
corporation

By: g({,(‘rL Q- gc&m‘:ta-_‘

RALC6H . Dinsiy President

stateor NOFth Caﬂ)l m
COUNTY OF \/\)dk(,

I, (\,hﬂgha.. H’ m‘t{a]\]otary Public, certify tha@k’ P%CV\ P ih' O\%
personally came before me this dayand écknowlcdged that he/she iWrcsident of PULTE
HOME CORPORATION, a Michigan corporation, and that he/she as President, being
authorized to do so, executed the foregoing on behalf of the corporation.

WITNESS my hand and official seal, this the '?9 day of Aﬂﬂ ' ~2068. 2,77
1

‘ cHe
(sl -

Signature of Notary Public (/

Printed Name: (\tha—'ﬂ E?//U:Jn

Date of Expiration of Commission:
a}’»

)
[NOTARY PUBLIC STAMPUR '%',#'},,,
S 3
£
0
:2
272N,
Wk
(7
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EXHIBIT A

Property Subject to this Declaration:

TRACT 1

BEING all of Tract 3 as shown on a map entitled “TRYON VILLAGE Swift Creck Twp
& Town of Cary, Wake County, North Carolina SUBDIVISION & RECOMBINATION PLAT”
prepared by The John R. McAdams Company, Inc. and recorded in Book of Maps 2005, pages
1213 and 1214, Wake County Registry. '

TOGETHER WITH the appurtenant easement rights contained in that certain Operating
and Easement Agreement and Declaration of Covenants for Tryon Village recorded in Book
11416, page 1933, Wake County Registry, as amended by that certain First Amendment to the
Operating and Easement Agreement and Declaration of Covenants for Tryon Village recorded in
Book 12599, page 288, Wake County Registry.

TRACT 2

BEING all of that piece, parcel or tract of land lying and being in the County of Wake,
State of North Carolina, containing 0.03 acres, more or less, and titled “1,189 SF/0.03 AC
RECOMBINED INTO TRACT 3" as shown on that survey entitled “WINDSOR AT TRYON
VILLAGE” prepared by The John R. McAdams Company, Inc. and dated October 12, 2006 and
recorded in Book of Maps 2007, pages 192 — 198, inclusive, Wake County Registry.

TOGETHER WITH the appurtenant easement rights contained in that certain Operating
and Easement Agreement and Declaration of Covenants for Tryon Village recorded in Book
11416, page 1933, Wake County Registry, as amended by that certain First Amendment to the
Operating and Easement Agreement and Declaration of Covenants for Tryon Village recorded in
Book 12599, page 288, Wake County Registry.

THE ABOVE-DESCRIBED TRACTS 1 AND 2 ARE MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

ALL THAT CERTAIN PARCEL OR TRACT OF LANb"LYH\IG AND BEING IN THE
TOWN OF CARY, WAKE COUNTY, NORTH CAROLINA, BEING ALL OF TRACT THREE
(3) OF THAT PLAT RECORDED IN BOOK OF MAPS 2005, PAGE 1213, WAKE COUNTY
REGISTRY, AND ALL OF THAT CERTAIN 0.03 ACRE TRACT SHOWN ON A
RECOMBINATION SURVEY PLAT RECORDED IN BOOK OF MAPS 2007, PAGE 193 ,
WAKE COUNTY REGISTRY, AND BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:
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BEGINNING AT AN EXISTING IRON PIPE SITUATED IN THE SOUTHERN
RIGHT OF WAY LINE OF CROSSROADS MANOR COURT, A SIXTY-FOOT (60°)
PUBLIC RIGHT OF WAY AS SHOWN ON BOOK OF MAPS 2007, PAGES 192 AND 193,
WAKE COUNTY REGISTRY, SAID IRON PIPE MARKING THE NORTHERNMOST
COMMON CORNER OF TRACT 4 AND TRACT 3 OF THAT PLAT RECORDED IN BOOK
OF MAPS 2005, PAGE 1213, THENCE ALONG THE RIGHT OF WAY LINE OF
CROSSROADS MANOR COURT ALONG A CURVE TO THE RIGHT HAVING A RADIUS
OF 100.37 FEET, AN ARC LENGTH OF 57.84 FEET AND A CHORD BEARING AND
DISTANCE OF S 26°49'05" E, 57.04' TO AN IRON PIPE SET, THENCE CROSSING THE
RIGHT OF WAY S 87°44'50" E, A DISTANCE OF 62.10 FEET TO AN EXISTING IRON
PIPE, THENCE S 01°17'00" W, A DISTANCE OF 172.49 FEET TO AN EXISTING IRON
PIPE, THENCE S 88°44'04" E, A DISTANCE OF 304.67 FEET TO AN EXISTING IRON
PIPE ON THE WESTERLY RIGHT OF WAY LINE OF WALNUT STREET, A PUBLIC
STREET WITH A VARIABLE WIDTH RIGHT OF WAY, THENCE CONTINUING ALONG
THE WESTERLY RIGHT OF WAY LINE OF WALNUT STREET THE FOLLOWING SIX
(6) CALLS, ALONG A CURVE TO THE LEFT, HAVING A RADIUS OF 11519 FEET, AN
ARC LENGTH OF 345.39 FEET, AND A CHORD BEARING AND DISTANCE OF S
05°28'1 1"E, 345.38 FEET TO AN EXISTING IRON PIPE, THENCE S 06°19'41" E, A
DISTANCE OF 275.09 FEET TO AN EXISTING IRON PIPE, THENCE S 83°42'19" W, A
DISTANCE OF 2.00 FEET TO AN IRON PIPE SET, THENCE S 06°19'41" E, A DISTANCE
OF 126.65 FEET TO AN IRON PIPE SET, THENCE S 06°16'10" E, A DISTANCE OF 7.69
FEET TO AN IRON PIPE SET, THENCE ALONG A CURVE TO THE RIGHT HAVING A
RADIUS OF 3750.00 FEET, AN ARC LENGTH OF 39.62 FEET, AND HAVING A CHORD
BEARING AND DISTANCE OF § 05°5429" E, 39.62 FEET TO AN IRON PIPE SET,
THENCE LEAVING THE RIGHT OF WAY LINE OF WALNUT STREET, AND RUNNING
ALONG THE COMMON LINE OF TRACT 3 AND TRACT 1 OF THAT PLAT RECORDED
IN BOOK OF MAPS 2005, PAGE 1213 THE FOLLOWING FOUR (4) COURSES, N
74°13'45" W, A DISTANCE OF 467.17 FEET TO AN EXISTING IRON PIPE, THENCE N
64°45'52" W, A DISTANCE OF 337.75 FEET TO AN EXISTING IRON PIPE, THENCE S
70°17'53" W, A DISTANCE OF 157.54 FEET TO AN EXISTING IRON PIPE, THENCE N
63°00'15" W, A DISTANCE OF 244,77 FEET TO AN EXISTING IRON PIPE, THE
COMMON CORNER OF TRACT 3 AND TRACT 4 OF THAT PLAT RECORDED IN BOOK
OF MAPS 2005, PAGE 1213, WAKE COUNTY REGISTRY, THENCE ALONG THE
COMMON LINE OF TRACT 3 AND TRACT 4, N 43°15'13" E, A DISTANCE OF 952.77
FEET TO AN EXISTING IRON PIPE, THE POINT OF BEGINNING AND CONTAINING
14.033 ACRES MORE OR LESS, ALL ACCORDING TO THAT CERTAIN PLAT OF
SURVEY ENTITLED “PULTE HOMES, TRYON VILLAGE” DATED AUGUST 7, 2008
AND PREPARED BY CHARLES R. BROWN, PLS OF WITHERS & RAVENEL,
ENGINEERS, PLANNERS, AND SURVEYORS.
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